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EXPENDITURE OF FEDERAL FUNDS FOR PURCHASE 
OF SALK POLIO VACCINE 


THURSDAY, OCTOBER 11, 1956 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON LNTERGOVERNMENTAL RELATIONS 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, at 10 a. m., in room 1301, New House Office 
Building, Hon. L. H. Fountain (chairman of the subcommittee) 
presiding. 

Members present: L. H. Fountain (chairman of the subcommittee), 
Chet Holifield, and B. Carroll Reece. 

Also present: James R. Naughton, subcommittee counsel. 

Mr. Founrarn. The subcommittee will come to order. 

Mr. Reece. Mr. Chairman, if I may I would first like to ask a ques- 
tion as to what constitutes a majority of a subcommittee of the Com- 
mittee on Government Operations’ Is it necessary that a minority 
member be present ? 

Mr. Founrain. No, sir; it is not necessary, as I understand it. I 
think that has been an effort on the part of all of us, to strive to get 
a’ minority member present if possible. 

Mr. Reece. It was with the greatest difficulty that I was able to be 
here today. 

I should like to have inserted in the record at the very beginning 
the copy of the telegram that I sent to the chairman—or I might read 
1U: 

My commitments are such that it is wholly impracticable for obvious reasons 
for me to be in Washington October 11 for the meeting of the Intergovernment 
Relations Subcommittee which has been called for that date to investigate tlic 
Government’s polio vaccine program. I am not completely informed about the 
procurement of vaccine by the Federal Government under this program but I 
have grave apprehensions about having a meeting of our committee to make an 
investigation of the program at this time which so clearly puts a political impli- 
cation on the committee’s work. This implication could be avoided by having 
the hearing on the study 4 weeks later and I do not see anything to be gained 
by having it at this time beyond what could be gained by having it after the 
election. The United States Public Health Service has probably made its greatest 
contribution to the people of America and to the world, since it conquered yellow 
fever, in the development and application of the polio-vaccine program and 
although there may have been some imperfections in the program which is 
inevitable in such a rapid advancement in a new scientific field, the American 
people will resent an effort on the part of any political party to make an election 
football out of this great philanthropic effort to conserve the lives and health 
ot our boys and girls. 


(Signed) CARRoLL REECE. 


1 
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After I sent the telegram I received a copy of the memorandum by 
the counsel for the committee use, and coincidentally—— 

Mr. Fountain. That had been sent to you some time ago. 

Mr. Reece. Yes; that is true. It came to my office. But coinci- 
dentally with the receipt of it I read an article in the newspaper con- 
taining the gist of this memorandum, which caused me concern. 

Then, in view of the circumstance es, I did, with inconvenience, rear- 
range my schedule. 

Since this is a program that deals with a matter vital to the health 
of the boys and girls of America I thought nothing should interfere 
with an effort to keep such a hearing in an objective manner. Also, 
I was concerned particularly about some of the references in the mem- 
orandum which the counsel had prepared, and which were referred 
to in the newspaper article. I take no exceptions to the newspaper 
columnist using the information which ke obtained. What concerned 
me was how a confidential memorandum got in the hands of the 
newspapers, which contained conjectures on the part of members of 
the committee staff, before the members of the committee—or at least 
before I, as ranking minority member, had an opportunity not only 
to read the memorandum, but I did not even know such a study was 
underway. I was amazed by it. 

The figures referred to in the memorandum relate back to the 
hearings—or at least were covered in a hearing by the Committee on 
Interstate and Foreign Commerce back in May 1955, when these 

various figures were discussed, both pro and con, pretty much in line 
with the figures the counsel developed in the course of his investigation 
in the Public Health Service. 

I was also concerned about the memorandum reference which was 
in the paper about all the files not being made available, because I 
happened to be a member of the C ommittee on Interstate and Foreign 
Commerce when most of the legislation implementing the ope rations 
of the Public Health Service was enacted, and also for the Food and 
Drug Administration. That legislation requires the Department, 
when it obtains confidential information on the operations of the busi- 
ness concerns that have to do with the Department, not to divulge 
that information without the consent of the business concern. 

Although I have not seen the memoranda containing the data on 
the conversations had with these representatives of the manufacturers 
of polio vaccine, I am confident there was nothing in those conversa- 
tions that in any way diverted from the major interest; that is, of 
getting a sufficient quantity of vaccine to serve the greatest needs of 
the people. 

They were confronted with a tremendous chore. It has only been 
18 months—tomorrow it will be 18 months since the announcement of 
the success of this vaccine. The development of the vaccine did not 
accomplish the results. It had to be manufactured. There were 
problems in connection with the manufacture of it. Then it had to 
be manufactured in sufficient quantity to serve these millions— 
literally millions of boys and girls. 

The fact is, as is reported in the U. S. News and World Report, 
which I happened to pick up last night, that it is successful. The 
title of the article is: 
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AN END TO POLIO EPIDEMICS 


Polio, as a crippling disease, now is being brought under control. Epidemics 
can be prevented by Salk vaccine. * * * 

A survey by U. S. News and World Report shows only 7 cases of paralytic 
polio among 1.5 million children who got 3 Salk shots. In some States, 90 per- 
cent of the polio victims had never been vaccinated. 

No cases were blamed on injections. 

They completely overcame the difficulty in the manufacture, it 
seems, and in 1956 had sufficient quantities of the vaccine to serve the 
needs of the people. 

The polio season is now passed. We will begin to prepare for next 
year, 

I was concerned, Mr. Chairman, about calling a meeting of this 
committee to investigate this vitally important but highly sensitive 
subject here 4 weeks before November 6. 

I am going to be interested in hearing the story that will be revealed 
by the Public Health Service. It will be interesting, I am sure. I 
do want to hear it. But I think it is very, very unfortunate that this 
committee or that the the members of the staff of this committee should 
put ourselves in a position of playing politics with a service such as 
the Public Health Service, which has in the whole course of its history 
had no relation to politics either in the appointments connected with 
it or its work, but now only happens to be under a Cabinet officer who 
is appointed by the President; a department of the Government that 
has rendered such great service over all the years. To do anything 
that would help impair the confidence that the people have in it and 
in this treatment of polio I think is very, very unfortunate. 

Mr. Fountain. Mr. Reece, I am delighted that you were able to be 
here. With respect to the Pearson story, I did not know about it until 
yesterday. Iam confident that no member of our staff gave out any 
information to Mr. Pearson. I certainly did not, and I was surprised 
at the content of the story. 

As you stated, these memoranda were sent out for the benefit of the 
members of the committee, and of course there are some nine members 
of the committee who received this memorandum some time back, 
giving a résumé of the information which we had thus far obtained. 

With respect to the meeting, of course we know that information 
gets out in various and sundry ways, but most of this information, 
I might say, which is contained in that memorandum, is at some place 
or other a matter of public record, and it is just a matter of running 
it down. All of these figures are a matter of record at one place or 
another and he could have gotten the information by his own research. 
His story does not indicate that he saw the memorandum. 

Mr. Reece. But the memorandum, Mr. Chairman, puts a nefarious 
implication 

Mr. Fountatn. The memorandum was for the benefit of the indi- 
vidual members of the committee, for their own information. I made 
it confidential hoping that there would be no leak before these hear- 
ings started. 

Mr. Reece. A nefarious implication on the fact that the Department 

yas not in a position to make some of the files available until it got 
permission of the other party associated in a conversation. They were 
inhibited by law from doing so. 
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Mr. Founrary. You did not object to our telling you as a mem- 
ber of the committee that they had refused to give us certain informa- 
tion, regardless of whether or not they were justified in such refusal / 

Mr. Reece. But indicating there had been conspiracy that was try- 
ing to be concealed was the part I felt was unjustified—a conspiracy 
to fix prices at a level above which would be justified. 

On page 17 of the hearings held in May 1955 before the Committee 
on Interstate and Foreign Commerce I find a colloquy between the 
chairman and Mr. Perkins: 

Mr. PERKINS. * * * On that basis, in effect putting up risk capital and not 
knowing the ultimate final cost, the Foundation was able to obtain a price of, 
it is my understanding, $1 or $1.10 for the 3 cubic centimeters. * * * 

The CHAIRMAN. Then this figure, as you understand it, for $2.83 for 3 cubic 
centimeters is the amount for which the manufacturers have agreed to furnish 
this vaccine to public agencies that are carrying on the program? 

Mr. PERKINS. Yes. It would be hard to say “agreed to,” because I do not 
think there are any agreements; but it is a tentative plan, tentatively quoted 
rice, 

The CHAIRMAN. One other question, and I am not going to ask a great many 
questions at this point. 

The administration of this grant-in-aid program, will that be under the 
Children’s Bureau or the Public Health Service? 

And so forth and so on. 

The Public Health Service and all the other agencies associated with 
it were confronted with a tremendous problem of getting manufac- 
turers. Not many manufacturers were interested in coming in and 
running the risks involved in putting this product on the market, 
because > only six were licensed to do so. They had to be licensed under 
the law. 

Mr. Hourrretp. Mr. Chairman. 

Mr. Fountain. Mr. Holifield. 

Mr. Houtrrecp. I have listened very patiently to my friend Mr. 
Reece, but if he is going to try the case ‘and take char ge of the defense 
before the case is even “sti ated I would like to also argue the case. I 
think we had better proceed in an orderly manner. There have been 
no accusations that I know of. There has been no talk of conspiracy 
that I know of, either written or privately. 

I think we should get on with the hearing. We are all anxious to 
get back to our districts and campaign. 

( Discussion off the record.) 

Mr. Reece. The thing that did concern me was the memorandum 
which was gotten out, which got in the newspapers, so we were in the 
position of having it tried in the newspapers even before the committee 
met. 

Mr. Houtrietp. This is not the first time that there have been various 
“leaks,” let us call it, if we want to use that word, to the press. Mr. 
Pearson does seem to have a very unusual ability to obtain informa- 
ae" ona variety of subjects. Pe ‘rsonally, I do not know how he obtains 
it, but he does have great reader interest throughout the Nation and 
appare ntly it is based on his ability to obtain information and put it 
in hiscolumns. Whether the information is accurate or not, of course, 
is another thing. 

Mr. Reece. Lam not making any criticism of Mr. Pearson. I have 
very high regard for his ability asa newspaperman. I also knew his 
father, and any man who has as fine a father as Drew Pearson has could 
not be all bad. 
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Mr. Houtrrm.p. Mr. Chairman, | think we should get along with the 
hearing. 

Mr. Founrain. I think the point of the gentleman from California 
is well taken. None of us have or should have any preconceived ideas 
about what the facts are. That is what we are here to get. _[ certainly 
have not—and no other member of the committee has—made allega- 
tions of any kind. We simply have some preliminary information 
which necessitates our going further to find out what the facts are. 

With respect to one or two comments which Mr. Reece made, I think 
all of us are grateful to God that we have this safe polio vaccine and 
that we have in our country individuals and institutions endowed with 
the wisdom and scientific knowledge necessary to make it possible and 
to provide it in suflicient quantities to immunize our children, particu- 
larly those in the dangerous ages, and that we have private enterprise 
agencies ready, able, and willing to produce it. 

I think we should proceed to get the facts. 

Under the Rules of the House of Representatives I make this open- 
ing statement for the purposes of the record—the Committee on Gov- 
ernment Operations has the duty of studying the operation of Govern- 
ment activities at all levels with a view to determining its economy 
and efficiency. 

The Committee on Government Operations has delegated that re- 
sponsibility insofar as the Department of Health, Education, and Wel- 
fare and certain other departments and agencies are concerned to the 
Intergovernmental Relations Subcommittee. 

Our meeting today is for the purpose of carrying out the responsi- 
bilities assigned to the subcommittee. The primary purpose of this 
hearing will be to determine whether the Department of Health, 
Education, and Welfare is exercising proper economy and efficiency in 
the expenditure of Federal funds made available by the Congress for 
the purchase of Salk polio vaccine. 

Other congressional committees have made previous studies—one 
of which Mr. Reece referred to—of some phases of the Federal polio- 
vaccine program. At my direction, the subcommittee staif has care- 
fully studied previous hearings on this subject so that needless dupli- 
cation could be avoided. While it may be necessary to refer briefly, 
for background purposes, to material previously touched on by other 
committees, our investigation will be concentrated on phases of the 
vaccine program not covered in previous hearings. Most of the 
events in which we are interested today took place after the conclusion 
of the previous congressional studies. 

In the interest of orderly procedure, I would like to ask that when 
a question is directed to a particular witness—when we get to that 
point—that only the person addressed should respond. In the event 
the witness who is asked the question does not have the requested 
information I hope he will so state, and then the committee can ask 
someone else, if it so desires. 

Mr. Reece. Mr. Chairman. 

Mr. Founrarn. I do not yield at this time, Mr. Reece. 

In the event a question is not directed to a particular witness, then 
it will be fine for anyone who has the information to respond. 

Gentlemen, it is not the usual custom to swear witnesses from ~ 
executive department. However, our past hearings have resulted i 
lawsuits being brought on behalf of Federal, State, and local govern- 
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ing bodies to recover substantial sums of money for the taxpayers. 
It is conceivable, although, of course, we cannot tell at this stage 
of the proceedings, that this hearing could eventually result in litiga- 
tion. Under those circumstances, I think it advisable that our testi- 
mony should be taken under oath, and I therefore would like to ask 
that you gentlemen from the Department, who expect te give us in- 
formation, be sworn. 

I would like to ask each of you to give your name and your title, 
so that the reporter may record it, and to enable committee members 
to identify you as you testify. 

Will the one who is in charge of the delegation from the Depart- 
ment begin in that manner? 

Mr. Reece. Mr. Chairman, before we proceed I want to state that 
I have no objection to the witnesses being sworn. Most of them are 
scientific people. But I do see no reason why we should deviate 
from the custom heretofore practiced by the committees, whereby if a 
witness wants to consult with an assistant with reference to the com- 
pleteness of the answer 

Mr. Founratn. Mr. Reec ‘e, they have that right. 

Mr. Reece. Completeness of an answer, so ‘that he can make a re- 
sponse, accepting responsibility for the answer himself: I am sure that 
is all right. 

Mr. Founrarn. I am sure Mr. Reece did not understand me to be 
deviating from that system. The witness may confer with anybody 
he wants to and get the information, but we simply want him to 
answer the question rather than having 2 or 3 people speaking at the 
same time. I was speaking in the interest ot orderly procedure, and 
I think everybody understands that. 

Mr. Reece. Also, I think, since you are reading the statement for 
the press, it is unfortunate 

Mr. Fountarn. I am reading a statement for the record, contrary 
to the political speech which the distinguished gentleman from Ten- 
nessee made at the opening of the session. His is the first expression 
I have heard of politics in connection with these hearings or their 
subject matter. 

The gentleman from Tennessee is not recognized at this time. 

Mr. Reece. Mr. Chairman. 

Mr. Fountarn. I say, the gentleman from Tennessee is not recog- 
nized at this time. 

Mr. Reece. Mr. Chairman, that is immaterial, but I have a right to 
request recognition. 

Mr. Founratn. Your request at this time, Mr. Reece, is denied. 

Mr. Reece. A parliamentary inquiry. 

Mr. Fountarn. Propound your parliamentary inquiry. 

Mr. Reece. Is it in accord with the rules of parliamentary proce- 
dure and of this committee for the chairman in advance of a hearing 
to read a statement in which he places implications that a department 
has violated the law and may be subject to a court, and thereby and 
for that reason is insisting on swearing the witnesses when there have 
been no facts brought to light to justify: such inference ? 

Mr. Horrrretp. Now, Mr. Chairman, I am going to object to that 
statement of our colleague. It is completely within the prerogative of 
the chairman to swear any witness who comes before this committee. 
We can all remember that the hearings before this committee on the so- 











FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 7 


called wash sale of cheese finally landed in the Attorney General’s 
Office, and now various suits are being brought for the recovery of 
money which the Comptroller General has ruled was illegally ex- 
pended. 

It is per fectly within the prerogative of the chairman to swear any 
witness. That authority is delegated to him by the chairman of the 
full committee. 

I insist that the first witness be called and be sworn, and let any in- 
ference rest where it may. 

Mr. Reece. Mr. Chairman, I have no objection to the swearing of 
the witnesses. It is the stated basis for swearing the witnesses to 
which I took exception. 

Mr. Hortrretp. The stated basis is clearly within the realm of pos- 
sibility. When a congressional committee is investigating a program 
where the expenditure of some $25 million to $50 million has occurred 
it is clearly within the bounds of possibility that there might be some 
grounds for possible suits on the part of the Government to recover 
parts of that money. It does not necessarily follow that there will 
be, but it is clearly within the realm of possibility, and it seems to 
me that the ¢ hairman is exercising due prudence and caution in insist- 
ing that the record be given under oath under such circumstances. 

Mr. Founrarn. Is Dr. David E. Price here ? 

In the interest of time, if there is no objection, I will call all the 
names of the witnesses and swear you all at one time. 

Dr. Price. Very well, sir. 

Mr. Founrarn. Mr. Sam Kimble? 

Mr. David Brunson ? 

Mr. Reid Hovey ? 

Mr. Thomas Foster? 

Mr. Parke Banta? 

Mr. Allen Pond? 

Are there any others, Dr. Price, who plan to testify or who care 
to testify during these hearings? 

Dr. Price. So far as I know, sir, none. 

Mr. Fountarn. Will each of you gentlemen raise vour right hand? 

(Each of the witnesses called raised his right hand.) 

Do you and each of you swear that the testimony you are about to 
give to this subcommittee will be the truth, the whole truth, and not. 
ing but the truth, so help you God? 

(Chorus of “Yes” and “I do” by each of the witnesses called.) 

Mr. Reece. Mr. Chairman. 

Mr. Fountain. Mr. Reece. 

Mr. Reece. As a Member of Congress but first as an American 
citizen I want to express my resentment for calling in a group of 
professional men who have been charged with the important respon- 
sibility of administering such an important program and having a 
mass swearing in of witnesses, such as you would find in some foreign 
country. It reflects upon the dignity of this proceeding and certainly 
upon the objectiveness of the study which is being made here, less than 
4 weeks before the election. 

Mr. Fountain. Mr. Reece, I started by saying “if there is no objec- 
tion” we will swear them all at once—purely in the interest of time. 
You raised no objection. If you insist, we will swear each one as 
he comes up. Different ones may interrupt and add to the information 
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and testimony during which process it would be easy to overlook 
swearing the temporary aa —— was one of the reasons I had 
in mind for swearing them all at one time. You may have 2 or 3 
ditterent people answering ohne que stion, in which case each ie 
be sworn in order to take his statement, if we are going to take i 

under oath. 

Mr. Reece. As a member of the committee I was anxious to hear 
from the chairman why a hearing was being called at this time, after 
the polio season for this vear is pretty well passed, instead of calling 
it after November 6, when we have time. 

Mr. Founraix. Mr. Reece, I do not intend to engage in debate 
here this morning with you about the calling of this committee meet- 
ing. Stupendous sums of money are involved. It seems to me when 
information is brought to the attention of this committee and when 
this committee, through its own resources gets information which 
obligates its taking action in the interest of the taxpayers of America, 
that action ought to be taken regardless of when the hearing is held. 
If we are going to postpone all hearings and lay down on the job 
simply because it is an election year, and give that as an excuse for 
not doing our job, then we ought not to be in C ongress. 

Mr. Reece. Whatever amount of money may have been spent, the 
amount has been highly justified by the result, which controlled the 
polio epidemic, as indicated in this U. S. News & World Report article. 

Mr. Hourerenp. Mr. Chairman, we can all buy a U.S. News & World 
Report and read it. 

Mr. Reece. Not a single case of paralysis as a consequence. 

Mr. Hontrrerp. The merits of the vaccine are not the subject of 
the deliberations of our committee. We are charged with the respon- 
sibility of seeing that Government funds are expended properly and 
that is our objective. Tsay, let us proceed with the witness. 

Mr. Founrary. Let the record show that a quorum for the purpose 
of taking testimony at these hearings is present in the person of Mr. 
Holifield, of California, Mr. Reece, of Tennessee, and the chairman. 

Mr. Reece. Again I want to make reference to a committee of which 
[ was chairman, which was greatly criticized or the proceedings of 
which were greatly criticized, but where the first thing we did in 
adopting a set of rules was have a provision requiring that a member 
of the minority be present to constitute a quorum. I think that ought 
to be a rule followed by all committees of an investigative nature. 

Mr. Founratn. We are following, Mr. Reece, the rules of the House 
as well asthe rules of the full committee. 

Let the record also show that the following persons have been 
sworn: Mr. David E. Price, Mr. Sam Kimble, Mr. David Brunson, 
Mr. Reid Hovey, Mr. Thomas Foster, Mr. Parke Banta, and Mr. Allen 
Pond. 

I should like to make it absolutely clear that this hearing is in no 
way concerned with the effectiveness or safety of the Salk vaccine 
presently available for use in the United States. While our primary 
investigation has not been concerned with this point, we have every 
reason to believe and we are happy in the belief, as 1 have already 
stated this morning, that the Salk vaccine now available to the public 
is uniformly safe and effective. We thank our God that we have it 
and, as I said before, that we have private institutions ready, able, 
and willing to produce it. 
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For the benefit of the members of the committee—I did not get 
a chance to do this before Mr. Reece started of] this morning 1 would 


like to call attention at this time to rule 9 of the Conumittee on Govern 
: : ; es 
ment Operations, which is also the rule of this subcommittee. hus 
rule states that 
Committee members may question witnesses only when recognized by the 
chairman for that purpose. The chairman, when he deems it advisable, may limit 


the time of such questions to 5 minute 

In some of our ery hearings | believe that the proceedn CS 
been unnecessarily delayed by the failure of men bers at times to com 
ply with that rule. Since we are all anxious to finish this hearing 
expeditiously as possible, from this point on I shall do my 
strictly enforce thos se proy islons. 

Mr. Reece. Are you referring to any committee members ot 


committee who are present at this time, who have cor med 

Mr. Founrarx. My statement speaks for itself, Mr. Ree 
those who heard it interpret it as they will. 

Mr. Reece. I join wv ith tl ae he statement he made about 
the great satisfaction that has come as the result of the sucé ful 
development and manufacture and distribution of the Salk vaccine, 
that has brought an end to the polio plague. On that p e of 
Investigation, we are investigating the very factor that help 
bring that fine result about, and are raising questions about the c 
clue of those who have be n so eminenth successful Ik tite rogTan 

Mr. Fountain. Gent emen, | want all of 7 uto know that we appre 
clate your coming up here today. With your cooperation | ! 
that these hearings, intended to get the true facts, will be beneficial to 
the public interest 

My letters of October 5 and October 9 to Seeretarv Folsom sired 
that cert: Lin information be fir ishec to the subeommitt " 1 tis 


tine. Dr. Y rice, I will ask Vou: Do vou have Tient informa 7 fo. 
the committee / 


TESTIMONY OF DAVID E. PRICE, ASSISTANT SURGEON GENERAL, 
PUBLIC HEALTH SERVIC E: ACCOMPANIED BY SAM KIMBLE, 
CHIEF, STATE GRANTS BR ANCH, REAU OF STATE SERVICES, 

PUBLIC HEALTH SERVIC DAVID 8 BRUNSON, CHIEF, DIVISION 

OF ADMINISTRATIVE SERVICES PUBLIC HEALTH SERVICE: 

REID M. HOVEY, CHIEF, SUPPLY BRANCH, PUBLIC HEALTH SERV- 

ICE; THOMAS FOSTER, CHIEF, CIVILIAN HEALTH REQUIRE- 

MENTS; PARKE BANTA, GENERAL COUNSEL; AND ALLEN POND, 


STAFF ASSISTANT 


Dr. Prici ° | have SUC hi of it as is avallable, sir 

You asked ¢ spec ifie rally in the letter of October 9 for minutes of all 
ineetings of the National Advisory Committee on Poliomyelitis Vae 
cine. Those are not available under the terms of Public Heaith 
Service regulations. 

The second item which you requested consisted of correspondence 4 
minutes, and other records relating to a meeting or meetings bet ween 
Assistant Secretary Mintener and representatives of vaccine manu 
facturers on April 14, 1955. To the best of my knowledge there are 
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no records relating to that occasion. It may be that Mr. Mintener will 
be present sometime during the hearing in order that he may speak to 
that in person. 

The third item which you requested consisted of correspondence, 
minutes, transcripts, and/or other records relating to meetings by 
Department officials with representatives of vaccine manufacturers 
on April 21,1955. ‘Those matters had originally been denied to mem- 
bers of your staff under the terms of Public Health Service regulations, 
but upon receipt of your communication the Secretary saw fit to 
reguest the vaccine manufacturers who had participated in those 
discussions to authorize the release of those transcripts and they were 
made available to your staff yesterday afternoon, and I have them 
here with me this morning. There is in addition for your study, and 
was also made available to your staff yesterday afternoon, the tran- 
script of meetings between officials of our Department and the same 
six vaccine manufacturers on May 23 and 24, 1955. 

The fourth item which you requested was correspondence, tran- 
scripts, or conversations and other records, relating to meetings, corre- 
spondence, telephone conversations, or other contacts between officials 
of the Department and represent: itives of vaccine manufacturers in 
which the price of Salk vaccine was discussed. So far as I have been 
able to determine, all records which might have any bearing on that 
matter have been made available to the members of your staff and there 
is nothing further for us to present at this time. 

Mr. Fountain. Then I understand from your statement that, other 
than those things which you have no records on, you have available for 
us all the information which we 1 requested specifically, with the excep- 
tion of those Advisory Committee meetings ? 

Dr. Price. I believe that is correct, sir. 

Mr. Founrarn. Of course, we are not presently in a position to make 
an immediate decision as to whether or not those Advi isory Committee 
meetings should be made available to us. I personally think they 
should. That is something which the committee can take up later 
with the Department. 

I wonder at this point, just for the record, Dr. Price, if you would 
cite the statute or regulation which authorizes you to withhold the 
Advisory Committee reports. 

Dr. Pricer. I think, sir, that I could not personally give you a cita- 
tion to the statute or perhaps a full citation to the 1 regulation. The 
portion of the regulation is section 1.103 (b). Our general counsel 
is present, and if you wish to have the full citation I am sure he can 
provide it to you. 

Mr. Fountar. Could you consult with the counsel and see if he 
has it available? 

Mr. Banra. I think we have it in a briefcase. We can look for it 
and put it in the record later. 

Mr. Founraty. Thank you very much. 
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(The information is as follows:) 
PUBLIC HEALTH SERVICE INFORMATION REGULATIONS 
DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
October 15, 1956. 
Hon. L. H. FounraAIN, 
Chairman, Intergovernmental Relations Subcommittee, 


Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear Mr. CHAIRMAN: In the course of the hearings of your subcommittee on 
Thursday, October 11, you requested there be furnished for the record the appro- 
priate citation to the Public Health Service regulations governing the availability 
of records and information and the statutory authority under which they were 
issued. 

The regulations in question constitute part 1 of chapter 1 of title 42 of the Code 
of Federal Regulations (42 C. F. R. 1.101—1.108, inclusive). With minor amend- 
ments, these are substantially as published in the Federal Register on May 16, 
1951 (16 F. R. 4544). 

These regulations were adopted under the authority of section 215 (b) of the 
Public Health Service Act (58 Stat. 682), as amended (42 U. S. C. 216 (b)). 

Sincerely yours, 
PARKE M. BANTA, 
General Counsel. 

Mr. Founrarn. In order to save time in getting necessary back- 
ground information on the record, I have asked the staff to prepare a 
summary of such information which I will now ask Mr. Naughton to 
read into the record. When he has concluded reading this summary I 
would appreciate it if you gentlemen would point out to the subeommit- 
tee the portions of it, if any, which you feel may be incomplete or 
inaccurate. I think it will save a lot of unnecessary questioning. 

Dr. Price. I wonder, Mr. Chairman: Are there copies of that which 
we might follow? Thank you; I have one. 

Mr. Reece. Mr. Chairm: in, ordinarily the first thing when a witness 
presents himself is to make a statement of his qualific ations. I am 
not sure about the exact title of the position that the gentleman holds. 
I understand it is comparable to the Assistant Surgeon General, but 
if it is the First Assistant or the Fourth Assistant, I do not know. 

Mr. Founrat. If the gentleman from Tennessee will permit the 
chairman to preside and handle this committee, I think all these things 
will be attended to. We have not yet, because of interruptions, h: ad 
an opportunity to ask him these questions. There were some other 
things we wanted to get done. 

Mr. Reece. But, Mr. Chairman—— 

Mr. Fountain. If Dr. Price prefers we will be glad to let him make 
any opening statement he might have. T understand he has a prepared 
statement. Then we will read the background information into the 
record. 

Mr. Reece. I think that would be better. 

Mr. Fountarn. Before you make your prepared statement, Doctor, 
for the benefit of the record and for the benefit of Mr. Reece, | wonder 
if you will give us your experience, your title with the Department, 
and any other information pertinent to your qualifications. 
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Dr. Prree. Mr. Chairman, Iam Dr. David E. Price. I hold the 
position of Assistant Surgeon General in the Office of the Surgeon 
General of the Public Health Service. Tama physician and a special- 
l administration and have made the work of the 
Public Health Service my life career. 


Wn public healt 


would appreciate very much the privilege of making a_back- 
cround statement, as ] think it rh iN help TO « arity the situation inh 
which the items vou have in mind are to be discussed, 

The Publie Health Service and its parent oreanization, the De- 
partment of Health, Edueation, and Welfare, are very willing to 


1 oe Ae QC 
furhish answers fo any questions you mav have concerning the pollo- 


} : 1 
elitis vaccine dl tribution program. | be lieve, Ink This connection, 
Ou hay {i} (ti 1t Us ful to hi: ve a brief review ot the role the Publie 
i | » Service }) ived i the vaccine picture, 


Cdurre nonsibilities were confined tO three areas: 


! tf. fuicensthe the vaccine under the autnority of the Lio- 
} 4 
Loo Cont | Let 
] { , al ‘ is saan to r 
second. Provid no tor the equit thle interstate cdisti bution oO} 
the vaccine on vn voluntary basis: and 
Th Puke Ach ihisterine the Poti mvletis Vaee Hhatlon Assistance 
A nd 
LC 
! Rs ; is interested onlv in the latter res) . 
i thnaerstaha the co miiitee ts erested ONLY In the tattel responsi- 
a 1 1 | ] P 1+ 9471 
Hlities ana »] will con I@ MV remarics to these phases OT our activity. 
1 { ne : . . ] . a. a Se as j 
pDerore Cou nN »>detall on ertine phase, nowever, 1 nueht be well to 
' j Rec ‘ a seal re titel A era 
Gishhh@ulsh ciearly bet ween the VOIUNTArV nterstate GIStVYibDUution SVS- 


1 +] Pieiades ; rnd 1h] \ ; 
tel) ahd Ne AGMENISTPAaAtIOnN OF the Poliomvelitis Vaccination Ass St- 


i t! fir t piace, the voli Way inte rstate cist b ition system Wis 


stablished before the enactment of the Poliomyelitis Vaceimation 
txnee Act, and has been discontinued prior to the termination of 
he Polhiomvelitis Vaccination Assistance Act. 
In the second place, the purpose of the voluntary Interstate dis- 
rib tie 1} S\ fem Was to insure equitable availability of vaccine 
‘oughout the United States, irrespective of whether the vaccine 


( 
1? << j t Fede ») Stata ] sy] nhiie nile or hy _ 
Wil purchased With eral, State, or toca Pub Tt runas, or by pri 


vite practicme physicians. drug@eists, or other hnongoverhmental or 
. aa | a ® a : ° j a 1; 1 } j 

hizatioinus the admin tration of the | onomvelitis \ aeeination 

Stan Act, on the other hana, was concerned exclusively with the 


Wivntion of feder; Hy appropriated funds hh the prune hase ot polio- 
vaccine and in the operation and admimuistration of the 
poliomyelitis vaccination programs, 

Phe only relationship that existed between these two aspects of the 
program was that the operation of the interstate distribution system 
lhnnited the amount of vaccine which could be sold in any State by any 
manufacturer, and this, in turn, limited the rate of expenditure of 
federally appropriated funds for the purchase of vaccine. 

Let me discuss, first, the responsibility which we assumed for the 
equitable distribution of the vaccine. Our first step was to confer 
individually with each of the vaccine manufacturers and also to meet 
with representatives of the medical and public health professions. 
This was done on April 21,1955. In addition to a general discussion 
of the whole problem before us with all three groups, we held private 


interviews with representatives of each of the vaccine producers. 
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Our purpose in holding individual conferences with representa 
of the vaccine producers ¥ as toobta detailed information that we ld 
help us understand more clearly the pre blem conf ting the n 
facturers and, therefore. to plan more etfectively. W rf to 
know, for exnmple, what were the normal distr bution patt y= 
each manufacturer: whether we could rely on these patter to 
equitable interstate distribution and, 1f not. whether the m fa 
turers would be willing to abide by a voluntary allocation Vst 
We found them most cooperative diselos o this tv} ) ry 
tie Col ine trac pract } ! uy 

ibutacturers and of k ith ! el iar 

On thre basis of the nrormakr1o they 7 ded pl f 
} ndations of the HVS] ’ md pu ( en off | tt | 
the general meeting on April 22—t fol] ns | 
: National Advisory Committee on Poliom htis Vac 

| is Na ) il ¢ ) 1h} ¢ Dro tt \ ! t t l ( 
re esentiyt ves of Thre Pare i ¢ ly } \ on } ) ~ ’ 
he} of th ed] il. pub! hye tI nel ry) ' ! 

fi lions were to make reconmmend to Depat ( 
raraimne tn Ly { re s of it @ } ! ( | { 

e \ ( a3 3 0 orolny din of rye | 

Pt) hovld be eiven priority to} ( i¢ ( f 

} Yr & ( rT bit \ paolo) | ( er } 

\\ a ks red to the stribu nad 

On M » 1955, the National Ady (‘om 
meets \ ! f) st orde) of busines | { omm ( ({ ( 
development and establishment of a voluntary system of vaccine dis 
tribution and recommended thia | aged 5 through 9 be oive 

ie Tist Priority to eive the vaceme. ‘TI Departi ©] coneurred 

these recommendations. 

Following the M Ly ~ actie ot the \ On | Acly sory C'ommitte 
on Poliomvelitis Vac ine. the Publi Health service conti inued in the 
development oT a plan for the distribution and use Of potion elitis 
vaccme, 

In form lating plans, the Publi Health Service consulted ex 
sively with the va ceme manufacturers, representatives of the pharma- 
ceutical anid drue Indu tries. I micht pot ou that that 
more properly be stated as the representatives of the drug trade 
it aoe the retail distributors who were involved at that poin . the 
nedical and pubhie health prof SS101 s, and the Conference of State 
i column Advice was sought aulso from organizations represent ig 


the consumer public. 

After two large preliminary meetings—the first with representa- 
tives of technical and scientific groups, the second with repre- 
sentatives of national organizationse of the consumer public—the 
following discussions were held: 

During 2 days, on May 23 and 24, conferences were held with each 
of the 6 vaccine manufacturers individually to discuss alternative 
proposals for distributing the vaccine on a voluntary basis. These 
meetings resulted in a mutual understanding of the problem involved 
in equitable allocation and enabled the Service and the manufacturers 
jointly to plan a system which was acceptable to all parties concerned. 


84073—56——2 
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The Secretary of the Department of Health, Education, and Wel- 
fare and the Surgeon General of the Public Health Service met with 
the Conference of State Governors to discuss the problems of equitable 
distribution of the vaccine, including the areas of Federal and State 
responsibility, Following this meeting, a Governors’ Advisory Com- 
mittee on Salk Vaccine Was appointed. 

‘\ meeting was held with the Governors’ Advisory Committee for 
discussion of the plans being framed by the Department. General 
approval was indicated by the committee, which agreed to poll all 
governors with respect to general acceptability of the plans. 

Two meetings were held with executive committee of the Associa- 
tion of State and Territorial Health Officers to discuss the merits 
of alternative plans for distribution and use of the vaccine, In these 
discussions, particular emphasis was given to the methodology and 
procedures which State health officers would follow in carrying out 
pertinent provisions of the plan. 

The proposed plan was discussed with the board of trustees of the 
American Medica] Association, The association and other medical 
sroups pledged their ful] Support in carrying out the plan and the 
priority system. 

Several elements of the plan were discussed with representatives 
of the pharmaceutical] industry as a means of determining the plan’s 
feasibility and obtaining suggestions for its improvement, particularly 
with regard to those provisions affecting retail druggists, 

After development of the plan for distribution and use, it was 
discussed and cleared with the National Advisory Committee on 
Poliomyelitis Vaccine. In all instances there was a high degree of 
cooperation and assistance from the froups participating in the 
planning. 

Under the allocation System developed, it beeame the responsibility 
of the Federal] Government to irrange for the equitable apportioning 
of poliomyelitis vaccine among the States—in accordance with each 
State’s population in the current nationally recommended priority 
froup. With the concurrence of the groups noted above, each State 
Was allocated its proportionate share of the vaccine supply as batch 
after batch was cleared and released by the Public Health Service, 

The essential elements of the interstate distribution plan were as 
follows: 

First, the Nationa] Advisory Committee on Poliomyelitis Vaccine 
from time to time recommended to the Department a specific age 
priority croup to receive the vaccine. 

Second, based on the number of persons in each State in the federally 
recommended priority group, in relation to the total number of such 
persons in the Nation, each State was allotted its proportionate share 
of each lot of vaccine released, 

Third, each State advised the Public Health Service of the per- 
centage of each allotment of Vaccines which should be sold to publie 
agencies and the percentage which should be sold in regular commer- 
cial channels to druggists and Physicians, 

Fourth, within each State, determinations were made of the per- 
centages of that State’s supply that were to £0 to public agencies, and 
private Physicians and druggists: and the manufacturers followed 
these intrastate allocations, 
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Lastly, each manufacturer provided the appropriate State health 
department with copies of invoices showing vaccine sold so that that 
State agency could detect and secure adjustments of inequalities in 
intrastate distribution of the vaccine. 

Almost 90 million cubic centimeters, or 90 million doses of vaccine, 
were distributed under this system. It operated until August 1 of 
the present year when vaccine supplies became sufliciently “adequi ite 
to permit its discontinuance. Throughout the period of its operation, 
the Public Health Service had excellent cooperation from the manu- 
facturers, the States, the medical profession, and the public. No black 
market developed—as some had feared might happen. Susceptible 
groups were vaccinated in orderly priority. And every State, 
whether near or remote to the source of supply, received its fair share 
of vaccine. 

We may well consider it an outstanding—in fact, an unprecedented— 
example of how people in a free democracy will control by voluntary 
self-discipline a critical problem of supply ‘and demand. 

Equally fine cooperation characterized the operation of the other 
aspect of the problem—the administration of the Poliomyelitis Vac- 
cination Assistance Act. 

The act was signed by the President on August 12, 1955, and the 
program went into operation about 2 weeks later—some 4 months after 
the establishment of the voluntary-allocation program and, as I em- 
phasized earlier, a distinct and separate phase of activity. 

As you know, the Poliomyelitis Vaccination Assistance Act author- 
ized Federal grants, with no requirements of matching, to assist the 
States in purchasing vaccine and in administering vaccination 
programs. 

In developing plans for the program, the Public Health Service took 
several factors into consideration. It was the clear intent of the ad- 
ministration—and, later, of the Congress—that there would be sufli- 
cient funds to pay the cost of vaccine for children through age 19 in 
low-income groups, and that no child within the priority-age group 
would be denied vaccination by reason of the cost of the vaccine. 

At the time legislation was being drafted, many State legislatures, 
local public bodies, voluntary organizations, groups of doctors, and 
other groups of citizens were taking steps to assure free vaccine for all 
children. Nevertheless, the important Federal objective was to assure 
that. vaccine would be available free for every child in a low-income 
family, wherever he might live. 

In attempting to make cost estimates for the Federal grant program, 
Department representatives on May 23 and 24 asked each manufac- 
turer individually what his price to public agencies would be. Four 
stated that their tentative list price would be about $15 for 9 cubic 
centimeters which, w or the usual discounts to public agencies, would 
net approximately $7.12 for that amount. The other two manufac- 
turers indicated that ie: was impossible to quote prices at the moment, 
pending further clarification of testing requirements and new safety 
standards. In presenting departmental estimates to the appropriate 
congressional committees, the figure of $7 for 9 cubic centimeters was 
used. 

The only other information available to the Department concerned 
the National Foundation for Infantile Par: alysis contracts for experi- 
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mental production. It should be remembered that these contracts had 
been negotiated some months earlier and before the problems of large- 
scale production had become evident. Furthermore, late in 1954 and 
early 1955 there was no assurance that the vaccine would be successful 
or that any or all of the manufacturers would be licensed to produce 
and sell it. 

When appropriations became available for Federal grants to the 
States for the purchase of vaccine, the Public Health Service was 
authorized to make clirect pu hase ot vaccine for Stute avencies 


requ StIne’ this service, 


, ' soem ; as 
| 1. the event o pu mse py The | EEG] Health service The wmounts 
eX) ded \ ere to be yiTset yond =f tliat State s grant. 
. _ oom . , } ° ° 1 
It is virtually always the case with nev biologwies that initial costs 
! } \" | Ba 4 } ; 
tend to be high, wit ‘eduction coming atone tater 2s production 
: 1 . Qn Tie 4 Ne 
expands and becomes more efficient. mxperrence Vv ith the Salk vac rhe 
l 2 { 1] | ! ’ ] } ? 
i rowed tI im hori i pattel 
Initially, the price paid was 87.12 per 9 cc. vial. As the compninies 
i { 
ined production experience and were able to product on a greaten 
] 1 } ‘ ] Ba Pi a es Gre OM +, 
oOlume basis, they voluntarily towered their prices, Nrst to Sb6.00 Mm 
ry} 4 : : : = oe 
February. bt would enall your attention to an error in the copies whieh 


s , ‘ , ] } en er ang | 
on have. You see “May. Phat should be February, and then to 
(0—the current price. 
P } . e ‘ ’ ? ° 
\t one time or another. a total of 26 States elected to take vaccine 


iF insect for them by the Public Health Service in heu of cash pay- 


: a lal 
ments, Whenever a State made such : request, the Public Health 
Service, rigidly int rpreting the Innguage of the Federal law which 
provided that the State should set its own specifications for purchase, 


] j ! } P 1 ] . ~ ] 
asked the State to name the producer from whom the vaccine should 


: r ; . tac , ss ie 
o date, over 832.5 million, out of a total fund of 853.6 million 


allotted to the stites, lias been paid Olt 


either in eash or in vaeecine. 


1.’ } } . as . | ] ] 4 ry. oe See > 

Kive States have used their full Federal allotment. The remaimMimng 

| 4 4 ry’ . iar ] . ] ae é 41 * . 

| States and Territories are dray Ing on the fund at the rate of 
st STSOO00 a week. 

! 


In administering funds under the Pohomyelitis Vaceination Assist 


ance Act, it was 1 Og) ed from the start that this Federal sid should 


be a supplement to, not a substitute for, normal patterns for dis 
tril uting ana usIne biol rie products. Keach State was asked to cleter 


mine how much of its share of the vaccine should be purchased with 
these funds and hoy much should move throuoeh normal COTE ial 
channels. In most States, this decision was based on the recommenda 
tion of State advisory committees which included representatives of 
the medical and public-health professions, the drug industry, and 
the general public . These committees also recommended how much of 
the public supply should be reserved for public clinies and how much 
should be distributed to physicians for use in their private practice. 
Like the voluntary distribution system, we feel thet the Federal 
| program has been successful in securing rapid and widespread 
use of the vaccine. We believe that both programs were factors which 
contributed to making 1956 the lowest vear of polio incidence which 
has occurred since 1947, 

I believe the staff of the committee has been permitted to review all 
available records pertinent to the stated subjects of your inquiry with 
the single exception of minutes of meetings of the National Advisory 
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Committee on Polio Vaccecine. We may not release t] under the 
terms of Public Health Service regulations without perinission of the 
partic ipants. These regulations provide : (Sec. 1.103 (b)) “Informa- 
tion in the records or in the possession of the Service concerning the 
genre ser any councils or other bodies advisory to the Ser vice (1) 

‘to the Surgeon General, or of any committees or panels of such 
Coune ‘ils or bodies ee shall hot be disclosed except aus may be au 
thorized by the Surgeon General with the assent of the council or 
advisory body involved.” 

That is all of my statement, Mr. Chairman. Iam available for ques- 


tioning, sir. 

Mr. Founrarn. Dr. Price, you referred to 2 days of conferences on 
May 25 and 24. What year was that / 

Dr. Price. In 1955, sir. 

Mr. FouNTAIN. These were held with each of the SIX vaccine mManu- 
facturers individually to discuss alternative proposals for distributing 
the vaccine on a voluntary basis ? 

Dr. Price. Yes, sir. 

Mr. Fountain. Was the price to be paid for the vaccine to be dis 
cussed at these conferences / 

Dr. Price. My understanding of the 

Mr. Fountain. Were you present at these conferences ? 

Dr. Price. | was not present at these conferences, sir. I know only 
from having read the record. 

Mr. Founrarn. There are others here who were present ? 

Dr. Pricer. Yes, sir: I believe both Mr. Pond and Mr. Foster were 
present at those conferences, sir. 

Mr. Founratn. I believe in the interest of time we will not go into 
a lot of questions with you about this since you were not present, and 
since either Mr. Foster or Mr. Pond can tell us about these conferences. 

Dr. Price. Yes, sir. 

Mr. Fountain. 1 want to thank you, Dr. Price, for your statement 

Mr. Holifield, do you have any questions of Dr. Price at this time? 

Mr. Horirieip. No questions. 

Mr. Founratn. Do you have any questions, Mr. Reece / 

Mr. Reece. I have no questions, except to say that the statement 
appears to be very comprehensive. Having read the memorandum 
that the staff prepared, we are here to cover the questions raised in that 
memorandum, and the statement seems to cover those questions rather 
fully, and it would seem to me very satisfactorily. However, I can 
not let the opportunity pass of commending Dr. Price and the others 
who had the1 esponsibility for developing the program, both the manu 
facture, production, and distribution of the vaccine in so short a Pe riod 
of time so as to make it available to satisfy the demands and bring 
under control this scourge which has been such a nightmare to the 
mothers of America. 

Such action, however, is in keeping with the traditions of the Public 
Health Service throughout its history. 

Mr. Founrarn. I think all the members of the committee coneur in 
any commendation for any worthwhile service which the Department 
rendered in this field. I believe at this time, Dr. Price, there will be 
no questions of you. There may be some questions later on. 

Dr. Price. Thank you, sir. 

Mr. Founrary. Is Mr. Hovey present ? 
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Mr. Hovey. Yes, sir. 

Mr. Fountar. Just a minute. Before you come up, I believe at 
this time, I will ask Mr. Naughton to read the staff memorandum into 
the record, and I wish you gentlemen would follow it very closely to 
see if there are any inaccuracies. If there are, you can correct, clarify, 
or modify any statement contained therein as you understand the facts 
to be. 

Mr. Reece. Mr. Chairman, of course, I know it would be unavailing 
for me to raise a question about the propriety of putting this memo- 
randum in the record. However, I do want to state my own views to 
the effect that it is a rather unusual procedure to do so. I think it is 
quite proper for the counsel to use it as a basis for questioning the wit- 
nesses as they appear, but since it is really in effect a statement of 
charges or an indictment, in effect, I think it is unfortunate for it to be 
put in the record, because it would put the subcommittee in the posi- 
tion of joining the staff in its preparation. 

Mr. Founrarn. Again, Mr. Reece, you are attempting to anticipate 
something before it happens. The memorandum to be put in, so far 
as I know, is purely factual. There are no indictments, and I think 
anything that relates to the facts is certainly as pertinent as your open- 
ing remarks. 

Mr. Reece. But this has some things in it which do not in my 
opinion relate to facts. That is why I think it is unfortunate for it 
to go in the record and, as one member of the subcommittee, I want to 
dissent to certain questions that are raised in this memorandum which 
1 think are wholly unwarranted. 

Mr. Hourrrevp. I was going to ask that the memorandum be identi- 
fied. 

Mr. Naueuron. It is the one entitled “Background Information.” 

Mr. Reece. Is there anything improper in the committee seeing the 
memorandum ? 

Mr. Fountain. You have had everything that we have had. Asa 
matter of fact, at one time, Mr. Reece, you were complaining in some 
of the other hearings because you did not get information, and now 
you are complaining because you got it and because it is about to be 
used. 

Mr. Reece. Well, this is the first opportunity I have had to see 
this. 

Mr. Horirretp. Mr. Reece, I am in the same position. 

Mr. Reece. I am sure you are. 

Mr. Hottrrevp. I do not know what memorandum is being referred 
to. 

Mr. Reece. I was not intimating that I was being discriminated 
against by the committee, Mr. Chairman, but the question which I 
want to raise is the question that the committee has an important 
responsibility and I think we should discharge it, and that it not be 
discharged by a member of the staff. 

Mr. Founrarn. The staff has a responsibility in gathering certain 
information, and if the staff gets responsible information I think it 
is our responsibility to see that it goes into the record, and that we 
not have a lot of conjecture by a member of the committee before he 
knows what it is. 
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Mr. Reece. This memorandum has deleted from it most of the 
statements to which I was taking exception. 

Mr. Fountain. Proceed, Mr. Naughton. 

Mr. NauGuron (reading) : 


FEDERAL POLIO-VACCINE PROGRAM 


BACKGROUND INFORMATION 
Federal participation 

The Federal Government, through the Department of Health, Education, and 
Welfare, participated in the development and distribution of poliomyelitis vac- 
cine in at least four different ways: 

1. The biological laboratories of the Public Health Service (a part of the 
Department of Health, Education, and Welfare) participated to some extent in 
research leading to the development of the Salk vaccine. 

2. The Secretary of Health, Education, and Welfare prescribed minimum stand- 
ards to be met by the new polio vaccine and issued licenses authorizing its sale 
by six companies. 

3. The Department of Health, Education, and Welfare administered a volun- 
tary plan for allocation of available vaccine, whether sold commercially or to 
public agencies. 

4. The Federal Government, through the Department of Health, Education, and 
Welfare, either purchased vaccine for the States or made available Federal 
funds to the States for purchase of vaccine. 

Development of Salk vaccine 

The poliomyelitis vaccine now used in the United States was developed in 
early 1953 by Dr. Jonas Salk, of the University of Pittsburgh, after some 2 years 
of research financed by the National Foundation for Infantile Paralysis. For 
the most part, development of the Salk vaccine was financed by voluntary public 
contributions to the National Foundation for Infantile Paralysis. The founda- 
tion spent more than $25 million of such contributions on research for preven- 
tion of polio. The Federal Government cooperated with the foundation in this 
program, but its part was relatively minor and consisted mostly of testing and 
helping to develop standards for the vaccine. Dr. Salk’s research was facilitated 
by previous research conducted in this field by a number of other scientists. 

The vaccine consists of three different strains of polio virus which have been 
killed through treatment with formaldehyde. When properly killed the virus 
will not cause polio, but will stimulate the production of antibodies giving 
resistance or immunity from polio. During 1953, the foundation decided to 
sponsor a mass field trial to determine the vaccine’s effectiveness in preventing 
polio. A large-scale test was considered necessary because of the relatively low 
polio rate—less than 20 cases per 100,000 population annually. Five pharma- 
ceutical companies (Parke-Davis, Cutter Laboratories, Eli Lilly, Pittman-Moore, 
and Wyeth Laboratories) agreed to produce the experimental vaccine, with the 
costs to be paid by the foundation. More than 400,000 children were vaccinated 
during 1954, using vaccine produced by Parke-Davis and Eli Lilly, and a study 
to evaluate the effectiveness of the vaccine was begun by Dr. Thomas Francis, 
of the University of Michigan. 

In November 1954, although the effectiveness of the vaccine was not yet cer- 
tain, the foundation ordered 25 million cubic centimeters from 6 pharmaceutical 
companies (the original 5 plus Sharp & Dohme). 

Licensing 

Title 42, section 262, of the United States Code provides that no person shall 
ship biologic products for sale in interstate commerce unless the product is 
manufactured at an establishment holding a license issued by the Secretary of 
Health, Education, and Welfare to manufacture such product. Such license may 
be issued by the Secretary, on the recommendation of the Surgeon General, only 
upon a showing that the establishment and the product meet standards designed 
to insure the continued safety, purity, and potency of such products. Section 
262 contains a specific provision authorizing inspection of licensed establishments, 
and the Department has construed this section as giving the Public Health Service 
power to test biologic products and to exercise certain controls over their release. 
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Since the vaccine used in the field trials was experimental and not being sold 
commercially, no license had been needed for its distribution. However, each lot 
of vaccine had been tested for safety three times—by the manufacturer, bs Dr. 
Salk, and by the Public Health Service. 

On April 12, 1955, the trancis report declared that the Salk vaccine was eifec- 
tive. On the same day Secretary Hobby signed licenses authorizing the six manu 
facturers to sell the new vaccine. Vaccine sold in commercial channels at first 
Was not tested by the Public Health Service, in contrast to the earlier procedures, 
although reports of tests Iade by the manufacturers were filed with the Public 
Hlealth Service. 

Because of a number of cases of polio which were reported in children vacci- 
nated with vaccine from the Cutter Laboratories the Public Health Service later 
revised its testing standards. 


Voluntary control plan 

After testimony by representatives of the Department of Health, Education, 
and Welfare that additional Federal legislation was not needed to control dis- 
tribution of Salk vaccine, a voluntary program was set up under which the 
manufacturers agreed to distribute vaccine in accordance with allocation planus 
established by the #ederal and State Governments. 


Procurement of vaccine 

The S4th Congress made approximately $53,600,000 available for use in State 
polio vaccination programs over a period extending from August 12, 1955, through 
June 30, 1957. About $44.6 million was made available exclusively for the pur- 
chase of vaccine, While about $9 million could be used either for administration 
of the program or the purchase of vaccine. About $27.2 million of the $44.6 
million available exclusively for vaccine had been paid out through August 1956, 
according to figures furnished by the Public Heaith Service—I believe there were 
some later figures in Dr. Price’s statement. 

The Public Health Service either buys vaccine and furnishes it to the State or 
provides Federal funds and allows the State itself to purchase the vaccine. In 
other cases the vaccine is shipped by the manufacturer directly to the State pub- 
lic health officer and, in most cases, the price charged for vaccine is identical 
regardless of whether the Federal Government or the State makes the purchase. 


Identical bids 

On three separate occasions from October 1955 through June 1956 the Public 
Health Service requested “competitive bids” on furnishing of Salk vaccine to be 
purchased from Federal funds. The terms of the invitation to bid did not call 
for firm bids for a specified amount of vaccine to be furnished at a certain time, 
but simply asked each company to quote a price at which it would sell vaccine 
to the Public Health Service during a specified period. The Company concerned 
did not undertake to furnish any specific amount of vaccine, nor did the Govern- 
ment agree to buy a specific amount. On each of the three occasions, bids were 
received from 5 of the 6 companies which had contracted with the foundation. 
These were the only companies in the United States licensed to sell the Salk 
vaccine. On each of the 5 occasions, bids of all 5 companies were substantially 
identical. Exact bid prices for a 9 cubic centimeter vial of vaccine follow : 


Price per 9 cubic centimeters 





Company Oct. 7, 1955 Feb. 13, 1956 June 25, 1956 

Cutter I itori $7. 12 

Eli Lill 7.13 86. 33 
Parke-D 7.12 6, 33 
Pittn Moo 7.125 6. 34 
Sharp & Dohm« 6. 33 
Wyeth Laheratories 4.42 6. 338 

i Net 


The tabulation shows the company, the date, and the price per 9 cubie centi- 
meters, and it is our understanding on each of these bids that there was a 2- 
percent discount for payment within 80 days. 

In May 1956, a voluntary reduction in price by one company from $6.33 to 
$5.70 was almost immediately followed by a reduction to the same price by each 
other company. 
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Mr. Fountain. Dr. Price, is that statement correct / 

Dr. Price. Mr. Chairman, I believe that this statement is substan- 
tially correct. There are 2 or 3 things I would like to point out in 
saving that it is correct: There are 2 or 3 matters in it about which 
the Public Health Service, I think, does not have precise knowledge; 
for example, the statement concerning how much the National 
Foundation for Infantile Paralysis spent on research for the pre- 
vention of polio, and on page 2, the statement concerning the exact 
amount of vaccine ordered by the National Foundation for Infantile 
Paralvsis in November 1954. 

There is also a very minor matter I would like to call to your atten- 
tion in connection with the table on page 3. The right-hand column 
is headed June 25, 1956. It is correct that these prices were in etfect 
on that date, although some of the companies had established those 
prices, I believe, as much as 4+ weeks prior to that date. This price 
was not established by all companies on exactly the same dates. 

Furthermore, with respect to the first column, the Eli Lilly Co. re- 
duced its price voluntarily to $6.33 under the contract of October 7, 
1955, on the 6th of February 1956. 

Mr. Fountain. Rather than the 13th? 

Dr. Price. Rather than the 13th. The 13th was the date of the 
hew contract. 

Mr. Fountain. I see. 

Mr. Houtrretp. Mr. Chairman, were there any deliveries made 
between the 6th of February 1956, and the 13th of February 1956, 
of vaccine at the reduced price / 

Dr. Price. I do not know whether we can answer that question. 
Do you know about that, Mr. Kimble / 

Mr. Kimble says there were deliveries made. 

Mr. Houtrietp. At the reduced price during the 2-week period? 

Dr. Price. Yes, sir. 

Mr. Fountain. But before the new contract was negotiated / 

Dr. Price. Yes, sir. 

Mr. Fountain. Thank you, Doctor, very much. 

Mr. Banta. Mr. Chairman, my name is Parke Banta, and I am 
General Counsel for the Department. 

As Dr. Price has said, I think very few of us would be able to say 
after hearing counsel for the committee read the document that it is 
in all respects completely accurate. Generally, it appears to be infor- 
mation which might be obtained from various employees of the 
Department. 

On page 3, however, there is to be found under what is called “iden- 
tical bids” quoted, the word “competitive bids” and the word “bids” 
which might imply that there is a suggestion in the statement that 
these were not bids at all. I do not know w ~ is being quoted. 

Also there is a sentence in the last + lines, or beginning 4 lines uP 
from the bottom, to this effect : “These were ies only companies in the 
United States licensed to sell the Salk vaccine.” 

The implication might be that for some reason the Public Health 
Service limited its licenses to these companies for the purpose, for 
example, ot providing all the business for them. 

The facts are, and the record, I think, should show, that there were 
these licenses issued, and that these were the only companies ever to 
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apply for license, or which could be induced to undertake the manu- 
facture of the vaccine. 

Of course, Cutter is show to have manufactured none for sale after 
a date here, on October 7, 1955. It is my information that they did 
not manufacture any vaccine for sale after the so-called Cutter inci- 
dent, which I believe occurred in April 1955. 

Dr. Price. April 27, I think. 

Mr. Banta. April 27, 1955. 

There is an implication that they might have sold as late as October 

1955, but they sold none that was usable, or almost none that was 
png in the volunt: ary program, and I think the record should so 
show. 

Mr. Founrarn. Thank you. I think we all understand that there 
were other companies which had an opportunity but simply did not 
decide to engage in the manufacture of it, and therefore did not seek 
a license. 

Mr. Banra. I merely call attention to the fact that the statement 
does not so indicate, but the facts are that no others ever applied for 
a license, and none could be induced to attempt the manufacture of it. 

Mr. Founratn. I think that clarifies that situation insofar as there 
may be that possible implication, which was not intended, of course. 

Mr. Hortrrevp. Mr. Chairman, I do not see any implication in it. 
It is a clear statement of fact. The gentleman who spoke may get 
that implication, but I never did get it. 

Mr. Fountatrn. I did not, either. Maybe I should have said “infer- 
ence” instead of “implication.” 

Mr. Reece. I would want to ask either Mr. Banta or Dr. Price how 
the prices quoted under this October 7, 1955, date, compared to the 
probable price to which Mr. Perkins referred in his testimony ae 
the Committee on Interstate and Foreign Commerce in May 1955, 
the first price quoted here pretty much in line with the probable on 
to which Mr. Perkins referred which became the initial basis for the 
appropriation ? 

Dr. Price. I believe, Mr. Reece, that the price to which Mr. Perkins 
referred in his testimony was $2.33 for 3 cubic centimeters, which 
would amount to $6.99, or roughly $7 for the 9 cubic centimeters. 

Mr. Founratn. Thank vou, Doctor. 

Mr. Hovey. Are you ready now for me? 

Mr. Fountarn. Yes; you may proceed. 

Mr. Hovey. Mr. Chairman, my name is Reid Hovey. I am Chief 
of the Supply Branch of the Division of Administrative Services of 
the Public Health Service. 

Mr. Founrarn. Thank you, Mr. Hovey. 

Mr. Naughton, staff counsel of the committee, has some questions 
which he wants to ask you, Mr. Hovey. 

Mr. Hovey. Yes, sir. 

Mr. NauGuron. Mr. Hovey, I wonder if you would please describe 
briefly for us your position and duties with the Public Health Service ? 

Mr. Hovey. I am Chief of the Supply Branch, in which we have a 
Procurement Section which had the responsibility of buying this 
vaccine. 

Mr. Naventon. Would it be accurate to say, then, that you were 
the chief purchasing officer in charge of the purchasing of this vaccine ? 
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Mr. Hovey. I think that is correct ; yes, sir. 

Mr. Naventon. And, consequently, you would have responsibility 
for the ocurement of these supplies and also all other pharmaceutical 
products ? 

Mr. 7 EY. That is right. 

Mr. Naventon. Now, this next question is designed to establish in 
the record the extent of your authority and responsibility. 

Do you operate your department more or less independently or are 
you under close supervision 

Mr. Hovey. Well, close supervision by whom ? 

Mr. Navenron. Well, that is what I am trying to find out. I would 
like you to describe the situation. 

Do you have final authority to approve contracts or does someone 
else have that responsibility ? 

Mr. Hovey. We have final authority to approve contracts within 
the Government procurement regulations. 

Mr. Naventon. Do those regulations set a maximum dollar limit on 
the contracts that you can approve, or can you approve all contracts ¢ 

Mr. Hovey. That is right; there is no limit on the dollar amount. 

Mr. Navcuron. Now, excluding polio vaccine, about how much 
money does the Public Health Service normally spend in a year on 
pharmaceutical products? 

Mr. Hovey. I am sorry—it will only be an estimate. 

Mr. Navueuron. That is all I w ant—just an estimate. 

Mr. Hovey. I think it is roughly $1.5 million. 

Mr. Naveuron. So that actually this polio vaccine program was far 
larger than any previous procurement that you had engaged in of 
pharmaceutic al products, at least in recent years? 

Mr. Hovey. That is correct. 

Mr. Naveuton. Now, in your ordinary purchases of pharmaceuti- 
cal products, what procedure would you follow? Who would give you 
instructions about purchasing ? 

Mr. Hovey. Well, we have our standard specifications for most of 
the products we buy, and we follow the regular Government regula- 
tions on competitive bidding procedures, and award all contracts un- 
der those regulations. 

Mr. Navucuron. In other words, you would not go out and buy 
polio vaccine, for example, without someone telling you that the De- 
partment needed it? Where would your instructions come from ? 

Mr. Hovey. Are you referring to the polio vaccine specifically, now 

Mr. Naventon. Well, in any rease! 

Mr. Hovey. Well, in our normal requirements, the demand would 
come from our using hospitals, for instance. We would know when 
they needed these supplies. 

Mr. Navecuron. The hospitals will send their requests directly to 
the Supply Branch ? 

Mr. Hovey. That is correct, or through the depot which supplies 
hospitals for a lot of the pharmaceuticals. 

Mr. Naveuton. Were there any departures from that procedure in 
connection with the procurement of the polio vaccine? 

Mr. Hovey. No, sir; we had the requisitions or requests come from 
the Division and the Bureau of State Services that handled the pro- 
gram. The requests came to us from them. 
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Mr. Navenron. They would give you a request telling you how 
much they needed, and then it was up to you to go ahead and buy it; 
is that right ¢ 

Mr. ~ aor That is correct. 

Mr. Navenron. Are you required by statute to ask for competitive 
bids under normal circumstances / 

Mr. Hovey. We are. 

Mr. Naueuron. Can you cite that statute for us ¢ 

Mr. Hovey. We have to comply with Public Law 152, and also see- 
tion 3709 of the Revised Statutes, which require open competitive 
bidding. 

Mr. Naveuron. Do you have authority in some cases to negotiate 
contracts at a fixed price or for cost plus a fixed fee / 

Mr. oe y. No, sir; we do not, for supplies. 

Mr. Naveuron. Can you get such authority by asking the GSA? 

Mr. Hovey. Well, we could request it; but whether we got it or not 
is another question. 

Mr. Naveuton. Have you ever requested such authority and been 
turned down ¢ 

Mr. Hovey. No; we have not. 

Mr. Naveuron. Have you ever requested such authority at all? 

Mr. Hovey. Well, we have for services, but not for supplies. 

Mr. Navucuron. But there are procedures under which it might be 
possible for you to get authority to negotiate a contract 4 

Mr. Hovey. That is correct. 

Mr. Naucuton. If you should get authority from the GSA to nego- 
tiate a contract, that would come under the provisions of the ] Federal 
Property and Administrative Services Act; would it not ¢ 

Mr. Hovey. That is correct. 

Mr. Naveuron. And are there provisions in the Federal Property 
and Administrative Services Act which, in the event of a negotiated 
contract, give the Government authority to examine the records of 
the contractor to determine whether or not the price is fair? 

Mr. Hovey. In the event of a negotiated contract, I think so; yes, 
sir. 

Mr. Naveuron. Are there any other procedures, other than asking 
permission owe the GSA, under which you have negotiated contracts ¢ 

Mr. Hovey. I am not sure I understand your question. 

Mr. Nauaiuron. Well, there is a statute requiring competitive bid- 
ding on all procurement under ordinary circumstances ¢ 

Mr. Hovey. That is correct. 

Mr. Navenron. And under the Federal Property and Administra- 
tive Services Act you may request authority to negotiate contracts from 
the GSA ¢ 

Mr. Hovey. Yes, 

Mr. Naveuron. And contracts negotiated under that act have a 
provision through which the Government may examine the records 
of the contractors, in order to determine if the price is fair. I believe 
renegotiation may be authorized under the act also. 

Mr. Hovey. Yes, sir. 

Mr. Naventon. Apart from the authority contained in the Federal 
Property and Administrative Services Act, are there any exceptions 
to the statute on competitive bidding, section 3709, under which you 
may negotiate or let contracts without competition / 
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Mr. Hovey. I do not know of any. 

Mr. Navecuron. I have here a copy of a certificate of award, dated 
September 15, 1955, concerning a contract for poliomyelitis vaceine 
with Eh L illy & Co., for $73,139.54. The unit price, I believe, was 
$7.13 fora 9-cubic-centimeter vial. 

The statement indicates that there was no advertising for competi- 
tive bids, and that a circular was sent only to one dealer. 

There is a notation on the statement of award which reads as follows: 

Poliomyelitis vaccine is under allocation by the Public Health Service in con- 
formity with the voluntary interstate distribution system adopted by the 
National Advisory Committee on Vaccine. Competition is, therefore, not possible. 

Under what authority was this contract negotiated or granted with- 
out competition ? 

Mr. Hovey. Well, we knew at the time that Lilly was the sole source 
and under section 3709 we have authority to deal with the sole source 
without advertising. 

Mr. Naveuron. But under section 5709, when you deal with the 
sole source without advertising, do you have any right to examine 
the books of the manufacturer to determine if the cost is fair to the 
Government / 

Mr. Hovey. I know of no provision for that. 

Mr. Naveuntron. Does the contract contain any such provision / 

Mr. Hovey. No: it did not. 

Mr. NAvG HTON. However, if you had applied to the GSA for per- 
mission to negotiate this contract, then you would automatically have 
hada provis sion allowing you to examine the books of the contractor to 
determine if the price was fair; is that correct / 

Mr. Hovey. I believe that would be so. 

Mr. Naveuton. Under those circumstances, Mr. Hovey. whv was 
it that you decided to utilize section 3709, rather than applying to 
GSA, for permission to negotiate bids? 

Mr. Hovey. We did not have time. We were under immediate 
pressure to buy this material, and we had no reason to believe that the 
price was not fair. 

Mr. Naveuton. What made vou think that the price was fair? 

Mr. Hovey. Well, I will state it another way: We had no reason to 
believe that the price was not fair. 

Mr. Navcutron. Well, do you have any reason to believe that it was 
fair? 

Mr. Hovey. Well, I can only state my own personal opinion. I did 
think it was fair. I cannot say exactly why. 

Mr. Reece. Can LT ask a question / 

Mr. Fountain. Just a minute. Let Mr. Naughton continue. 

Mr. Naveuton, On what was your opinion based 4 

Mr. Hovey. W ell, from my Ve ather long experience in ——- bio- 


logicals, and antibiotics, we have seen the same trend in penicillin, 
eee in, and other products. 
Mr. Naveuron. A similar trend / 


Mr. Hovey. | do not wish to involve this discussion, but I ean only 
say that it was my feeling that the price was fair. I have no statis- 
tics to back it up. 

Mr. Naveuron. Do you know how much it costs to manufacture 
Salk vaccine / 

Mr. Hovey. I do not. 
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Mr. Naventon. Did you inquire to find out how much it costs? 

Mr. Hove. No; we did not. 

Mr. Naveuron. At the time the contract was granted to Eli Lilly 
& Co. did you know what price was being paid by the National Foun- 
dation for polio vaccine? 

Mr. Hovey. My answer to that is “No.” Could I further clarify 
myself, please? 

Mr. Naventon. Yes, certainly. 

Mr. Hovey. Do not misunderstand me, that I, personally, or my own 
organization was taking full responsibility for deciding to buy at that 
price. We consulted all the officials that we could in the public health 
service and the concensus of opinion seemed to be that was a fair price ; 
that it was a proper thing to award the contract at that price. 

Mr. Naveuron. Did any of your superiors tell you that was a proper 
orice ? 

Mr. Hovey. Yes; that was the information I got. 

Mr. Naucuton. Who gave you that information ? 

Mr. Hovey. Well, we were in contact with Mr. Kimble’s organiza- 
tion over in the Bureau of State Services and we asked the advice of 
Mr. Foster and his group. They had contacts outside of the Service 
that we did not have. 

Mr. Naveuton. I am talking now about your superiors. Are Mr. 
Kimble and the other gentlemen you mentioned your superiors ? 

Mr. Hovey. No, sir. I, of course, consulted Mr. Brunson, who is 
my immediate superior. 

Mr. Naveuton. Did you consult with anyone superior to Mr. 
Brunson ¢ 

Mr. Hovey. These other people I mentioned had sources of infor- 
mation within the Service and out of the Service, which we thought 
were entirely reliable to guide us in this case. 

Mr. Naveuton. Did you consult with any other superior within 
the Public Health Service or within the Department of Health, Edu- 
cation, and Welfare? 

Mr. Hovey. Yes. We did consult the General Counsel’s office con- 
cerning our method of obtaining these contracts. 

Mr. Navueuton. Did you consult with anyone else in the Depart- 
ment or with your superiors about the price ? 

Mr. Hovey. No; we did not beyond the two I mentioned. 

Mr. Naveuton. Was the Secretary’s Office aware that these con- 
tracts were being negotiated ? 

Mr. Hovey. I think the Secretary’s Office was. 

Mr. Naveuton. Did you talk to anyone in the Secretary’s Office? 

Mr. Hovey. No; we did not—well, the General Counsel’s Office is 
in the Secretary’s Office. 

Mr. Navueuton. Who did you talk to in the General Counsel’s Office ? 

Mr. Hovey. Mr. Siegel of the staff. 

Mr. Navenron. That was simply with respect to the legal authority 
to go into this type of contract ? 

Mr. Hovey. That is correct; I do not believe he would have any 
opinion on the price. 

Mr. Naueuton. Now, Mr. Hovey, you stated that all of the people: 
you consulted with said that the price was reasonable. What did they 
give you as their basis for feeling the price was reasonable ? 
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Mr. Hovey. We were given nothing in writing; but from the infor- 
mation they had had with their other contacts, we were informed that 

vas a reasonable price. 

Mr. Naventon. Were these other contacts Eli Lilly & Co. or perhaps 
the other companies that manufacture vaccine ? 

Mr. Hovey. They could have been. I cannot speak for these other 
men I mentioned, of course. 

Mr. Naveuton. Then, as far as you know, the information that the 
price was reasonable may have come from the companies themselves ¢ 

Mr. Hovey. I cannot answer that. 

Mr. Naveuton. You would not be able to say either way, whether 
it did or did not ? 

Mr. Hovey. That is right. 

Mr. Fountain. Was any investigation made by you as to whether 
or not the prices were reasonable ? 

Mr. Hovey. Not beyond what I have described ; no. 

Mr. Reece. What was the date of this transaction / 

Mr. Naueuton. September 15, 1955. 

Mr. Reece. Only a few months after the announcement was made 
this price was pretty much in line with the figures that Mr. Perkins 
quoted to the Committee on Interstate and Foreign Commerce in May. 
I am wondering if counsel, if he is fortunate enough to have a child, 
and if he had been involved in a polio epidemic in September 1955, and 
if there was no vaccine available and he was anxious to have vaccine 
so as to innoculate and immunize his child, I am wondering whether 
he would have asked the Public Health Service to have gone to the 
GSA to have made an investigation to determine the details of the 
cost of the production of it, or if he had any information that the 
price was within reasonable limits, he would have wanted to obtain 
the vaccine for the price at which it was available. 

Mr. Fountain. Since counsel does not have any children, maybe 
he is not in a position to answer the question. I am quite sure, how- 
ever, that all of us would want to get the vaccine made available in the 
most expeditious manner possible, but I do not think that feeling 
relieves a Government agency of making the effort to get it at the most 
reasonable price possible. 

Mr. Reece. I agree that is the case, that there would be a followup, 
and I assume that there was a followthrough with reference to the 
price, but at that period in the program when only one company was 
In a position to make it available at any price it would seem to me 
that too much emphasis should not be placed on the price that the 
Public Health Service proceeded to acquire vaccine at and to make 
it available to the States. 

Dr. Price. Mr. Chairman ? 

Mr. Founrarn. Yes. 

Dr. Price. I wonder if I could interrupt to state my own views as 
to why we felt that it was not an unreasonable price? I will have to 
substantiate what Mr. Hovey says, that there was no cost accounting or 
any such investigation made, or attempt to determine the actual costs 
of production. 

We had general knowledge of what the Poliomyelitis Foundation 
had paid for vaccine it had purchased. As a matter of fact, in the 
Senate hearings, I believe Mr. Basil O’Conor, president of the National 
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Foundation for Infantile Paralysis, testified to the price the founda- 
tion had paid, and that he strongly implied that he considered the 
price which they obtained was probably or certainly below the cost of 
production. 

Mr. Houirievp. Could I clarify that point, Mr. Chairman ? 

Mr. Fountain. Mr. Holifield. 

Mr. Houirievp. Are you stating for the committee’s information that 
the foundation was buying vaccine from a private company, without 
any subsidizaiton of that private company, at substantially below the 
cost of production ? 

Dr. Price. We have to rely, sir, upon the record of Mr. O’Connor’s 
testimony before the Senate committee, from which I can obtain a 
citation for you. 

Mr. Fountain. I might say, Dr. Price, I read that testimony, and 
he said that he had reason to believe that it was approximately at cost, 
but he said it could have been below cost, and they drove what he 
described as a “hard bargain.” 

Dr. Price. Yes; that is correct. 

Mr. Houirretp. Do you have any knowledge of what that bargain 
price was that they drove? 

Dr. Price. Mr. O’Connor said it was approximately 30 cents per 
cubic centimeter. 

Mr. Houtrrevp. There are 9 cubic centimenters in this unit ? 

Dr. Price. That is correct. 

Mr. Houtrretp. And that would be $2.70 for every 9-centimenter 
unit ? 

Dr. Price. That is correct, sir. 

Mr. Hoxirretp. As compared to the $7.13 which your first contract 
with Eli Lilly & Co. set, is that right? 

Dr. Price. Yes, sir. 

Mr. Hoxtrreip. So, you knew at the time you made this contract 
that the Polio Foundation was buying the same amount for $2.70; did 
you ? 

Dr. Price. Yes. 

Mr. Houtrieip. Now, did you also know what the Canadian Govern- 
ment was paying per cubic centimeter for vaccine at that time? 

Dr. Price. I cannot answer that question. I do not know when we 
first had information about what the Canadian Government was 
paying, sir. 

Mr. Honirterp. It is true that the Canadian Government was pay- 
ing about 50 cents a cubic centimeter, is that correct ? 

Dr. Price. I do not recall what they claimed their cost of produc- 
tion tobe. Their manufacture was under quite different circumstances. 

Mr. Houtrietp. They were producing much less than we were pro- 
ducing? 

Dr. Pricer. Yes; they were producing less than we were. 

Mr. Horirierp. And, therefore, it would be reasonable to suppose 
their costs per unit were higher. 

Dr. Price. They were not producing commercially. 

Mr. Houiriretp. No; that is true; but their costs, nevertheless, were 
undoubtedly reflected in the price of the material that they were sell- 
ing to the Canadian Government, and it is reasonable to assume that 
they were not taking a loss at that price; is it not? 
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Dr. Pricer. I am not sure that I would be willing to draw a com- 
parison between the two because of the probability that this cost may 
not have included the amortization of facilities and things of that kind. 

Mr. Hotirtetp. Now, did the fact that the foundation was paying 
approximately $2.70 for this material have any significance to you 
when you granted contracts to Eli Lilly, and later on to 5 other 
companies at a price of from $7.12 to $7.13 for the same unit? 

Dr. Price. I will say that it had relatively little significance to me 
for the reason that the foundation had entered into this agreement at 
a very early stage, before the manufacturers knew whether or not 
they would be able to produce this product. Subsequently, they 
had a great number of technical difficulties and increased costs were 
added to the production by all kinds of testing and retesting work, 
which we insisted upon. 

Mr. Horirrevp. But that was after the original price was set in 
your contract, these subsequent difficulties ? 

Dr. Price. No, sir; many of those difficulties had occurred by that 
time, sir. 

Mr. Houirtetp. You are speaking about the Cutter Laboratories? 
Dr. Price. No, sir; I am referring to events prior to the so-called 
Cutter incident. 

Mr. Houtrtetp. There is such a disparity between those two prices 
that it would seem to me to indicate that due caution on your part, 
as a representative of the Government, would have been to have 
utilized the contracting procedures under the GSA type of contract, 
which you could have arranged, and which would have given the 
Government an opportunity to reassess the profit position of these 
companies, in view of the fact that this was an unknown field. This 
is frequently done in defense contracts. 

Dr. Pricr. I am not sure of the purchasing procedure, but I wanted 
to place in the record my view as a professional person quite intimately 
acquainted with the technical problems of manufacture on which I[ 
had spent much of my time during this period and say that I am 
personally surprised that the price was not higher than this. 

Mr. Reece. Mr. Chairman. 

Mr. Fountarn. Mr. Reece. 

Mr. Reece. You had the responsibility, I assume, of seeing that 
insofar as possible that an adequate supply of the vaccine was made 
available as early as possible 

Dr. Price. This was our greatest concern at that time. 

Mr. Reece. And the quantity that was going to be required to meet 
the demand that would come to the Public Health Service was going 
to be very much larger than these other demands for which prices 
were negotiated, so that I assume you had the responsibility, as you 
went along, of encouraging the development of production facilities, 
in order to make available to the Department of Public Health an 
adequate supply of vaccine. That there was still, in the fall of 1955, 
a considerable element of uncertainty and hesitancy on the part of 
the industry to move into this field, would seem to be indicated by 
the fact that only 6 manufacturers made applications for permits to 
produce the vaccine and, having the responsibility for getting a suf- 
ficient quantity, there had to be some encouragement, I would think, 
given to these people. Six people originally applied to produce it, 
84073—56——3 
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five of which finally went into production, and there had to be some 
encouragement to encourage them to expend the money necessary in 
order to go into large-scale production of this vaccine, and the quantity 
to be produced would have to be at a figure which would justify amorti- 
zation and all of the expenses as you indicated a while ago in con- 
nection with the further testing and development of the product, but 
the first concern was getting an adequate supply of it at any price— 
it seems to me that was the important thing—or at a reasonable 
rice. 

P Mr. Fountarn. You may proceed, Mr. Naughton, with your ques- 
tioning of the witness. 

Mr. Navucuron. Mr. Hovey, the price paid by the Federal Govern- 
ment on the first series of contracts which were entered into, was about 
79 cents per cubic centimeter, compared with a price of 30 cents to 
35 cents paid by the national foundation. Did you feel that you were 
exercising proper care in a $50 million program in setting the price 
for vaccine with no more information than you had, or did you feel 
that the price had already been set, and that you really had no control 
over it? 

Mr. Hovey. In the first place, we did not know at the time what 
price the National Polio Foundation was paying. In fact, I just now 
found it out. 

In the second place, we have information that the armed services, 
for instance, which had the authority to negotiate contracts, went 
about it by our same method. 

Mr. Naveuton. However, those armed-services contracts contain a 
provision for renegotiation ; don’t they ? 

Mr. Hovey. I cannot say that they do. 

Mr. Naveuton. The information I have obtained so far which is 
not conclusive, was that they do contain it. 

Mr. Hovey, do you recall a telephone conversation with me about a 
Tr ago, on September 7, to be exact, concerning these identical 

ids? 

Mr. Hovey. I remember speaking to you. 

Mr. Naveuron. Do you recall telling me at that time that you felt 
it was not necesary to make an estimate of the cost of producing Salk 
vaccine, because, to use your own words, “the companies got together 
and agreed upon what they thought was a fair price; they are reput- 
able concerns, and we saw no reason to question them” ? 

Mr. Hovey. I do not recall saying that. 

Mr. Navueuton. Do you recall saying substantially that? 

Mr. Hovey. Well, what I said might have conveyed that implica- 
tion, but I have no basis for saying that; let us put it that way. 

Mr. Naventon. Well, do you deny making that statement ? 

Mr. Reece. Mr. Chairman, he said the statement he made might 
have had that implication. 

Mr. Fountain. Then he asked another question. He can explain it. 

Mr. Hovey. I do not recall making that statement to you in those 
exact words. 

Mr. Navucuton. Well, that was substantially the implication of 
what you said wasn’t it? 

Mr. Hovey. Well, it could have been. 

Mr. Navucuton. Was your secretary on the line during that con- 
versation ? ; 
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Mr. Hovey. No. 

Mr. Naveuron. If that was not what your statement meant; what 
did it mean ? 

Mr. Hovey. In our discussion subsequent to that telephone discus- 
sion you mentioned here, we got into quite some detail on trade prac- 
tices in the drug industry. I think we discussed the fact that they 
have rather strong trade associations. They have licensing agree- 
ments, price information, and all other kinds of information available 
through the associations. 

Mr. Naveuron, Isn’t it a fact that all of the companies charge an 
identical price for polio vaccine ? 

Mr. Hovey. That is right. 

Mr. Houtrrevp. Mr. Chairman. 

Mr. Fountarn. Mr. Holifield. 

Mr. Houirre.p. Did any of the representatives of those companies 
ever at any time tell you that they had conferred together and agreed 
upon this price and the price would be the same from each company ? 

Mr. Hovey. Absolutely not. 

Mr. Hourrretp. You have no knowledge of any such conference or 
such a statement ? 

Mr. Hovey. Absolutely not. 

Mr. Resce. In the counsel’s earlier statement, as I recall, he said 
that one company in June 1956, or thereabouts, reduced its price, 
and that all of the others followed soon afterward and made it a simi- 
lar price. In a situation of this kind, that would not appear to me to 
be an unusual practice. The fact that one company reduced its price 
would indicate to me that there was not concerted action when, after 
one company reduced its price, the others reduced theirs, unless their 
costs prohibited them from doing so. 

Mr. Houirre.p. For the benefit of the record, in order to offset that. 
peaernn remark of my colleague, the history of antitrust violations 

as always included trade practices in which after 1 company, or may- 


‘be 2 or 3 companies, drop a price, other companies follow it to an 


agreed-upon level. So, the gentleman may draw his own implication 
one way, but I draw exactly the opposite implication. 

Mr. Reece. Anyway, I do not think at any time we should ever lose 
sight of the great objective, to get an adequate supply of vaccine. 

Mr. Ho.irretp. That has nothing to do with the duty of a Govern- 
ment official in contracting to try to protect the Government’s interest. 
If it is to the Government’s interest to pay $20 a cubic centimeter from 
a humanitarian standpoint, that is perfectly all right, but it is not 
necessary for the Government to pay $30 or $40 for something they 
could buy for $20. So the bringing in of the humanitarian aspect of 
this thing has nothing to do with the sworn duty of a procurement 
agency of the Government to guard the Government’s interest in 
making contracts. Emotion enters into it at a different level, but not 
on the procurement officer’s level. Leaving out of a contract the 
clause which would give the Government the right to inspect this 
company’s profits later on, with a view to determining whether or not 
they had made an exorbitant or unreasonable profit, in my opinion, 
is inexcusable. 

Here is another point that could very well be brought in, if you 
could have bought this vaccine for half the price which was paid, 
you could probably have inoculated twice as many children if the 
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production of it could have been increased commensurate with the 
money you had to spend. So there is a humanitarian angle there, 
too. 

_Mr. Reece. In view of that remark of the gentleman from Califor- 
nia, may I assume that all of the vaccine produced was distributed 
and made available for use, or was there a stockpile made up during 
that period ? 

Mr. Hovey. Could I add a word of clarification ? 

Mr. Fountain. Proceed. 

Mr. Reece. I want an answer to that question in view of the state- 
ment that he made of the use of all of the vaccine produced and 
utilized during 1955 and up until the hearing of 1956. 

Dr. Price. The vaccine was distributed and utilized just as rapidly 
as it could come off the assembly line. 

Mr. Founrarn. You were taking just as much as you could get of it ? 

Dr. Price. Absolutely. 

Mr. Fountarn. As much as you could get from all five companies? 

Dr. Price. The fact of the matter is the companies differed greatly 
in their ability to produce during this period, and some had practically 
nothing and some produced considerable quantities. 

Mr. Fountain. Thank you. 

Mr. Hottrrevp. In view of the fact that this vaccine had never been 
produced by four of these companies, how do you explain that they 
all offered to do this at the same price? Was that a coincidence, in 
your opinion, or was there a prior conference or agreement among 
those companies fixing the price? 

Dr. Price. I have no basis for knowing whether there was any 
prior agreement or collusion between the companies. 

Mr. Hotirretp. And the fact that these companies who had never 
produced Salk vaccine before all offered to produce it at the same 
price to the Federal Government never excited any inquiry in your 
mind as to the validity of the price? 


Dr. Price. No, sir. I understand that many items produced from — 


a variety of sources are priced similarly and I have experienced that 
personally in purchasing gasoline, cigarettes and things of that kind 
in finding prices will show no variation. 

Mr. Houirtetp. But this was an article which had never been pro- 
duced before. There were no cost figures available on it, and yet 
suddenly they miraculously offered to produce it for a set price, based 
on your invitations to bid. This article was not an article that had 
reached the competitive level in the community, but it was a new 
article. 

' Mr. Reece. But, Mr. Chairman, as I understand from what has 
been said previously, there had been laboratory testing and experi- 
mental production over a period of a year in an effort to find out if the 
vaccine could be produced, and certain quantities were produced for 
experimental purposes, so the factories were not born on April 12 
or thereafter, full grown, crowned, and bemedaled, as the allegory 
goes, but they were being developed over a period of many, many 
months. So they did have information in an overall way with refer- 
ence to the cost, and they also knew probably some of the pitfalls 
and difficulties that were involved. We only broke one of the men 
who entered into it, as I understand it. 

_Mr, Fountain. We are trying to get the facts, Mr. Reece. 
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Mr. Reece. And any of the companies, it would seem to me, which 
entered into this production, did so at great risk. The same thing 
could have happened to any 1 of the other 5, or might have hap- 
pees to the other 5, that happened to the unfortunate Cutter 

aboratories. 

Mr. Naueuton. Mr. Hovey, did it seem unusual to you, to get these 
identical bids? 

Mr. Hovey. No. We have seen it before several times on com- 
modities. It is not unusual. 

Mr. Navucuton. Most of those commodities are drugs, are they 
not? 

Mr. Hovey. Not always. <A lot of the items are under fair-trade 
arrangements, 

Mr. Navueuron. But it is not uncommon for you to get identical 
bids when you advertise for competitive bids on drugs? 

Mr. Hovey. It happens in the drug line; yes. 

Mr. Naueuton. Have you ever taken occasion to report such iden- 
tical bids to the Justice Department ? 

Mr. Hovey. We have not formally, but we know of other Govern- 
ment agencies who have had interest in the same items we had occasion 
to question which have reported. 

Mr. Nauveuton. What items would those be? 

Mr. Hovey. It was in the antibiotic line. 

Mr. Naventon. Do you know what agencies? 

Mr. Hovey. I think the Veterans’ Administration reported. I don’t 
have the definite information on that. It is more hearsay. 

Mr. Naventon. Did that report involve Salk vaccine? 

Mr. Hovey. No. 

Mr. Naveuton. Did it involve any of the companies we are con- 
cerned with today ? 

Mr. Hovey. It might have. I am not sure. 

Mr. Naucuton. Was the investigation for possible price fixing? 

Mr. Hovey. I think it was. 

Mr. Naueuton. What was the period of time in which it occurred ? 

Mr. Hovey. Well, I mentioned it—this is mostly hearsay in my 
mind, so I can’t give you any dates. I am sorry. 

Mr. Reece. Could I interject a question? Do you buy any peni- 
cillin? 

Mr. Hovey. We do; yes. 

Mr. Reece. What is the variance in the price of pencillin by the 
various companies ? 

Mr. Hovey. It is a very competitive item now. There are some 
variations among various manufacturers. I can’t give you a definite 
statement. 

Mr. Reece. Is there a wide margin of difference in price between 
the different manufacturers? 

Mr. Hovey. Not a wide margin. 

Mr. Reece. What I was getting at was whether or not items of this 
type of antibiotics it is customary for the different companies to stay 
pretty closely within the same price range. 

Mr. Hovey. I imagine production costs are all very similar, which 
brings up the final selling price pretty nearly the same. 

Mr. Reece. It has been my experience when I go to the drugstore 
that I pay for a drug produced generally just about the same price. 
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Mr. Fountarn. Of course, in this instance, Mr. Hovey, as I under- 
stand it, and as Dr. Price said, the Government was taking all the 
vaccine it could get, and some of the companies were producing much 
more than others—at least one company was producing substantially 
more than the others. 

Mr. Hovey. At the time we were making these contracts usually 
only one firm had a supply at one time that we were making the pur- 
chase. I can’t see the practicality of having to negotiate under those 
circumstances. It had to be bought quickly, and it wasn’t available 
at that time. 

Mr. Fountarn. But there is one firm which has produced substan- 
tially more than the other firms? 

Mr. Hovey. That is correct. 

Mr. Fountain. Yet the prices were the same, in spite of that differ- 
ence in volume of business ? 

Mr. Hovey. Yes. 

Mr. Naveuton. It is true, isn’t it, Mr. Hovey, that you could have 
applied to GSA for permission to negotiate a cost-plus-fixed-fee con- 
tract, and if you had gotten that permission you could have taken 
all of the vaccine the manufacturers had available and later paid 
them cost-plus-a-fair margin, could you not? 

Mr. Hovey. Using some hindsight, maybe we could. At the time 
we were into this I thought we did the best our knowledge and ex- 
perience dictated. 

Mr. Reece. Which reminds me of an experience I had one time 
playing football—basketball—baseball. There was a man on first 
and third, and the score was tied. I went to bat, and the coach told 
me to bunt, but when I got up to bat I got the feeling I could hit the 
ball, and looped a little infielder and the pitcher bungled it. The man 
on third went home and the man on first went to second, but the coach 
took me out of the game because I changed the rule. 
ai Mr. Fountarn. We are not taking anybody out of the game yet, Mr. 

eece. 

Mr. Naventon. Mr. Hovey, I have read the statements—— 

Mr. Reece. But what interests me here is the great success that the 
Public Health Service achieved in arranging for the production and 
distribution of this product that accomplished so much in such a short 
time and at such a reasonable cost, that all of our efforts now should 
be directed toward seeing if they might not have done something a 
little better if they had done it in a different way which, if done in a 
different way, might have restricted production and thereby increased 
the fatalities very greatly. 

Mr. Fountain. I am sure—— 

Mr. Reece. I cannot get away from that view of this whole question. 

Mr. Founta1n. In other words you take the position, Mr. Reece, 
that regardless of what the situation may be and what preliminary 
information may reveal, this committee and probably other commit- 
tees which have responsibilities should sit idly by in spite of what the 
facts may show now or ultimately and permit agencies to go ahead 
and conduct the business of the Government as they see fit, without 
gy Aa Serer” 

r. Reece. That is an entirely erroneous interpretation to put on 
what I say. 
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Mr. Fountatn. It may be erroneous but I can come to no other con- 
clusion on the basis of remarks which you have made repeatedly dur- 
ing the course of this hearing, so far as expenditures for Salk vaccine 
are concerned. 

Mr. Reece. This was an unusual sitution. There was only one great 
great objective which everybody agreed to at that time, and that was 
to get as large a quantity of safe vaccine with which to innoculate 
the children as quickly as possible. Had a delay in procedures slowed 
up the production or the distribution of this product to the point 
where my grandchild might have suffered polimyelitis as a result I 
would have spent all that I might have trying to obtain the vaccine 
at any price. The one great objective was to get a sufficiently large 
quantity of safe vaccine with which to innoculate the children during 
1955 and now in 1956. The results speak for themselves. 

We are here testing whether we should have the GSA go into a 
system of cost accounting before we bought an apron full of vaccine 
with which to innoculate the children. 

I am thoroughly in accord with competitive bidding. This was 
an unusual situation. There was a competitive bidding insofar as 
the cirmucumstances permitted. I am one who happens to have been 
active, I think, as a member of the Military Committee back in the 
1920’s, in getting a provision requiring competitive bidding, which 
was the first time I think it was ever put into our Military Establish- 
ment, so I am thoroughly in favor of competititive bidding. 

But we had one great objective here, as 1 said. There is a human 
element involved. There was tremendous pressure from all sources; 
the press and the Capitol. I do not know—lI would say there were 
100 bills introduced dealing with this subject up here, by various 
Members of Congress. Various agencies were vying with each other, 
outside the Government, to be creditably associated with the move- 
ment in some way, which was perfectly understandable. 

Mr. Fountarn. Mr. Reece, I am sure—— 

Mr. Reece. And I say again I think we could have gone into this 
much more objectively had we deferred it until some time in November. 

Mr. Founta1n. Now that you raise that question, Mr. Reece, I think 
we could go into it much more objectively if you would be objective 
in your viewpoint and not assume an attitude of defending what may 
have happened, all during the course of this testimony. I am sure 
the press has taken note of your understanding heart and your con- 
tribution to this hearing. The children feel the same way. All 
Americans do, 

But we have an objective responsibility to perform here. I would 
like to see us get along with it so that we will not be here all week. 
If we can get the facts, we should have them. 

Mr. Reece. What great loss would come to the Government or 
to the people if we had this inquiry in November instead of October? 

Mr. Fountarn. This investigation and these hearings may well 
result in action which may save the Government millions of dollars. 
And when the taxpayers’ money is involved I do not think, as seems 
to have been the attitude of some people during the last 3 years, that 
we should put them off indefinitely. 

I have tried to be objective and I am going to be objective. I think 
those who have heard this testimony thus far will agree that I have 
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been objective. But there is one observation which I cannot refrain 
from making, and that is—I have observed during my 4 years here 
in Washington, particularly when comparing it with so many re- 
marks and accusations and charges that were made during the so-called 
great crusade, that many people connected with this administration 
and members of the party in charge of the executive department 
are so sensitive and have such extraordinary sensibilities to a little 
criticism or to an objective effort to get the truth about the admin- 
istration. 

Mr. Reece. I am sure that statement clarifies this situation com- 
pletely now. 

Mr. Founratn. The only time politics was mentioned in this com- 
mittee hearing was when the gentleman from Tennessee mentioned it. 

I might say that there have been two previous hearings in particu- 
lar of this subcommittee. One of those dealt with the so-called “cheese 
deal” of the Department of Agriculture. A Republican Comptroller 
General confirmed the opinion of this committee; a Republican At- 
torney General has instituted actions to recover taxpayer’s funds. 

In the hearing involving the distribution of surplus commodities in 
the State of Illinois as a result of a contract entered into between the 
superintendent of public instruction of the State of [llinois and the 
Department of Agriculture, this committee made an investigation and 
as a result of that investigation four people in the State of [Illinois 
have already been indicted by the State of Illinois, and my prediction 
is —_ . they go into it far enough there will be others who will be 
indicted, 

I might add that a Republican attorney general in the State of Illi- 
nois is suing for a refund for the overcharges. 

So, despite these charges that our committee hearings have not been 
objective, I am perfectly satisfied so long as the Republicans who are 
in authority are taking the action now, finally, to do something about 
these things, and have thus agreed with our committee. 

Mr. Reece. Well, again, that now pretty well, I am sure, clarifies 
this vaccine situation and there will be no more difficulties in the pro- 
duction and distribution of vaccine in view of the clarifying statement 
that the gentleman has made on the subject. However, the matters to 
which he referred are out there in the State of Illinois and are in the 
State courts of Illinois. 

Mr. Fountatn. Mr. Reece, you called those political at the time. 
At the very beginning of those hearings you said they were political 
hearings. At the beginning of the “cheese deal” hearing you said they 
were political hearings. Now at the very beginning of this hearing 
you have called it a political hearing. 

Mr. Reece. Now, Mr. Chairman—— 

a Fountain. You did that at the very outset of this meeting 
today. 

Mr. Reece. The gentleman, I think, is in error in that I characterized 
that investigation in any manner, political or otherwise. 

Mr. Fountatn. You go back and read the record of your testimony. 
I say “testimony” because that is what you did during the course of 
those hearings; you testified; not under oath but as a member of the 
committee. That was the effect of it. 

The committee will stand adjourned until—— 
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Mr. Reece. How long do you think these hearings are going to run? 

Mr. Fountrarn. Well, if we can simply ask questions and get infor- 
mation from the witnesses I think we should be able to proceed in an 
orderly manner and maybe finish this phase of the hearings tomorrow 
afternoon or tomorrow night. At least, I am hopeful we may. 

The subcommittee will stand adjourned until 2 o’clock. 

(Thereupon, at 12:34 p. m., Thursday, October 11, 1956, a recess 
was taken until 2 p. m. of the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2 p. m., pursuant to recess. ) 

Mr. Fountain. The subcommittee will come to order. 

Let the record show that a quorum is present; Mr. Holifield, Mr. 
Reece, and the chairman constituting a quorum. 

Mr. Naughton, will you proceed with your examination of Mr. 
Hovey ? 

Mr. Naventron. Mr. Hovey, going back to the line of questioning 
we were on just prior to the recess, the September 15 contract nego- 
tiated by the Public Health Service with Eli Lilly & Co., which I 
understand is only one of several similar contracts, contained a state- 
ment that “competition is not possible.” 

However, in early October you issued invitations for competitive 
bids. Now, what changes, if any, had occurred during that 2- or 
3-week period that caused the situation to become competitive ? 

Mr. Hovey. I will have to explain the circumstances there. I don’t 
think there was any change in the market situation. Still only one 
firm was the source, as far as I remember. It was mainly an admin- 
istrative—change in administrative procedure there. We had taken 
one-time bids just as we needed the vaccine during the month of 
September. That got to be time-consuming and meant quite a bit 
of extra paperwork. We decided: 

Let’s get an open-end contract or a term contract offering to all producers a 
chance to quote their prices. 

Mr. Naveuron. Then in reality there was no more competitive 
situation in October than there was in September ? 

Mr. Hovey. That is right. 

Mr. Reece. It is pretty hard to have a competitive situation when 
there is only one supplier. 

Mr. Naveuron. | think that is obvious. 

You had also indicated that multiple awards would be made, had 
you not, when you advertised for prices ? 

Mr. Hovey. That’s right. 

Mr. Naventon. So that all these companies knew that since the 
supply was less than demand they were going to get orders? 

Mr. Hovey. That’s right. 

Mr. Naveuron. And it did not matter too much what price they 
bid; they were still reasonably certain they would get orders. 

Mr. Hovey. Well, I couldn’t say “yes” to that. 

Mr. Reece. Just in that line there is one question that has been 
in my mind which is related. If I might I would like to propound it. 
I think maybe Dr. Price would be the better one to make the response 
to it. 
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Mr. Fountarn. Allright. Dr. Price, will you listen to the question ? 

Mr. Reece. As I understand it, 6 people originally made applica- 
tions for a license, and only 6. Cutter dropped out, and that left only 
5 licensees in the production of Salk vaccine. 

Did these people voluntarily agree to enter into this allocation pro- 
gram outlined by the Public Health Service under which all the vac- 
cine produced would be distributed to the various categories in order 
of need, based on the soundest medical advice, which of course re- 
stricted their market? Did they agree to enter into this allocation 
program ? 

Dr. Price. Yes, sir; they did. There was no authority to establish 
such a program other than voluntarily. 

Mr. Reece. Now, if one company had not voluntarily agreed to go 
into this allocation program, which was nothing short of a tiny OPA, 
it would have been free to have sold its vaccine on the market accord- 
ing to the demand; is that the case ? 

Dr. Price. Yes, sir. 

Mr. Reece. And in that case if it had gone on the open market it 
might have obtained—possibly I should not put that in the form of 
a question—a price very much higher than the Government was pay- 
ing, by obtaining it from people who were in a position to pay a much 
higher price in order to get the vaccine for their children. 

Dr. Price. I am sure that was a distinct possibility, sir. 

Beginning with the days immediately after April 12 when the suc- 
cess of the vaccine field trial was announced there was a great deal of 
rTM about how much vaccine was going to cost. If you recall, 
the newspapers at that time were filled with speculation on this point, 
and many stories were written on how much it would cost you to have 
your child inoculated. 

I checked through some of the clippings last night. As early as 
April 14 I found an indication that the firm of Parke, Davis had indi- 
cated to the press that the vaccine to vaccinate an individual child 
would probably cost somewhere in the neighborhood of $5. This is 
approximately, I think, the same list price quotation which they gave 
to us in May in the series of meetings we referred to this morning. 

Mr. Reece. And under the allocation program developed and super- 
vised by the Public Health Service the vaccine was made available to 
all categories of citizens regardless of their financial position, which 
seems to me to be a rather important thing to keep in mind in this, 
rather than making it available in the stages when the supply was very 
much limited to those who were in a position to go into a competitive 
market and bid up the price and get it for their own benefit. 

Mr. Hottrretp. Mr. Chairman ? 

Mr. Fountain. Mr. Holifield. 

Mr. Hotirrevp. Dr. Price, I would like to address this series of 
questions to you. Just pull up a chair. I think we will need you 
occasionally during the afternoon and you might as well be handy. 

Now, is it not true that the Polio Foundation put something like 
$25 nition into research and development to develop the Salk vac- 
cine? 

Dr. Price. As I said this morning, I do not know the amount. They 
placed a great deal of money in the development of the research work. 

Mr. Hotrrrexp. For the purpose of the record I will stand on the 
amount, because it is a matter of information that is in our files. 
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tion ? Therefore, the foundation financed development of the vaccine. Now, 

Jlica- no one could utilize this vaccine commercially unless the Public Health 

‘only people gave them a license to produce and distribute it, is that not 
true ¢ 

‘pro- Dr. Price. That is correct. 

Vvac- | Mr. HouiFrre.p. So this was an article which could not go into com- 

order | petition without Government consent, could it? 

re- | Dr. Price. That is correct, sir. 

ation Mr. Houtrretp. Therefore, there was nothing involved in any action 
} on your part which would preclude these people from producing and 

blish ceveeEens it but they had to have a license to distribute it, is that not 

true? 

to 20 Dr. Price. They were not given a license to produce and develop 

PA, and distribute it in relation to any program whatsoever, sir. 

cord- Mr. Houirrevp. There was no allocation of the product? 


Dr. Price, The licensing was done completely without regard to 
the development of any kind of an allocation program. As a matter 


cet it _ of fact, the licensing was done before an allocation program had been 
m of } considered. It was done entirely in accord with the usual procedure 
pay- { for the licensing of the production and sale of biologic products. 
much Mr. Houtrrevp. But then they entered into a voluntary program to 
allocate this according to the program set up by the advisory com- 
) mittee, is that not true? 
s suc- Dr. Price. That is correct. 
al of Mr. HottFrexp. Is it not also true that the Public Health Service 
ecall, | could have developed this Salk vaccine itself? 
oint, Dr. Price. I think that is true. As a matter of fact, we gave con- 
have ; siderable thought to that at various times in those early days when it 
} was quite apparent to us that with only six manufacturers and with 
ly as their production ability not yet demonstrated that there might be much 
indi- less vaccine than we could possibly use. As nearly as we could deter- 
child } mine at that time we felt that it would take probably a year to a year 
his is and a half to develop the production facilities which would be 
gave needed by the Government to produce the vaccine. We did not have 
. any personnel who were skilled in the production of it, because the 
uper- | — type of participation we had had during the research stages was related 
ble to ; chiefly to the development of tests for potency and for safety that were 
vhich done in our biological control laboratories. Consequently we had no 


this, personnel with the kind of technical production know-how who would 
svery | have been required to produce the material. 
titive Mr. Ho.trtevp. I am not suggesting that you should have done it, you 
understand; I am exploring the possibilities. 
Now, could you tell me how many companies in the United States 
were equipped from the standpoint of personnel and facilities to 


es of produce this Salk vaccine? 

1 you | _ Dr. Price. I think I would have to answer that no more than the 

dy. } ‘six which were licensed had personnel who were qualified. 

x like ; Mr. Hottrtexp. I see. 

; Vac- Dr. Price. These were the only ones that had ever, so far as I 
know, attempted to develop the process. And I know of no other way 

They | in which personnel would become familiar with it. 

work. | Mr. Houtrterp. I think you testified that they voluntarily went into 

n the this program. You did not have to use any coercion on them, did you, 


- files. | to get them to go into it? 











40 FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 


Dr. Price. You are speaking of—— 

Mr. Hotirretp. The six companies. 

Dr. Pricz. The production or the allocation ? 

Mr. Houirtetp. The production. 

Dr. Price. No, sir. There was no coercion used in that by the Public 
Health Service. I think that there was considerable persuasion used 
by the National Foundation for Infantile Paralysis to encourage some 
of these companies to go into the field. 

Mr. Ho.trretp. But they did go into it on a profit basis as a free- 
enterprise venture on their part. 

Dr. Price. Very definitely. 

Mr. Hotirretp. And there was no governmental coercion necessary ? 

Dr. Price. No, sir. 

Mr. Ho.trtevp. You have testified there were 6 companies in the 
United States capable of going into it and that 6 companies did go 
into it. Now, have you had any occasion to explore the increase in 
profits of these 6 companies, or the 5 remaining companies, as a re- 
sult of their operation in Salk vaccine? 

Dr. Price. I have not. 

Mr. Houirtevp. That is all. 

Mr. Founratn. Dr. Price, in connection with the first question which 
Mr. Holifield asked I will read an excerpt from Mr. O’Connor’s testi- 
mony in the hearing before the Committee on Labor and Public Wel- 
fare in the United States Senate in connection with S. 1984 and S. 2147, 
on June 14and 15,1955. Hesays: 

And so we called in all the pharmaceutical houses that conceivably might be 
interested in this proposition, and we told them that we wanted vaccine made 
for the field trials. * * * 

The first thing that the pharmaceutical houses asked us was, is there a patent 
on this vaccine? We said, “There is not.” 

The second thing they asked us was, did the national foundation intend to 
manufacture and sell this vaccine? We said, “We do not. That is not the 
purpose of our organization.” 

The third thing they asked us was whether or not this was going to be con- 
trolled by any one man in the sense that he had to approve the vaccine himself. 
And we said, so far as we knew, it was not. 

And the last thing they asked us was whether we expected them to make the 
trial vaccine for nothing, and we said we did not, but we expected them to 
make it for cost. 


I insert that at this point, Mr. Holifield, because of your previous 
question. 

Mr. Reece. Mr. Chairman, in further thought on the same question 
that has been raised here, am I right in my understanding that when 
the present youth population has been immunized with Salk vaccine 
the immunization is permanent, so that in future the demand for 
the vaccine will come from the new generations as they come up ? 

Dr. Price. I think we do not have enough scientific information yet 
to know whether the result of initial vaccination will last throughout 
life. The presumption has been that it probably will be necessary 
to vaccinate only once. At any rate, the belief which most of us have 
had was that when the population had been pretty well immunized that 
the demand would be equivalent to the owls bark children each year. 

Mr. Reece. Which I thought of in connection with the possible ne- 
cessity on the part of the manufacturers for amortizing their plants 
set up for this purpose more rapidly than they might otherwise feel 
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necessary if they looked forward to a greately reduced market in 
the future. 

Mr. Fountain. Mr. Naughton. 

Mr. Naventon. Dr. Price, you stated that you followed just the 
regular ordinary licensing procedure in connection with the Salk polio 
vaccine. This is not meant necessarily to be critical, but there were 
some departures from the usual procedure in the licensing for Salk 
vaccine, were there not, particularly as to the speed with which the 
companies were licensed # : 

Dr. Price. Yes, that is true, Mr. Naughton. The situation we 
found ourselves in at that time was about like this—I think I know 
enough about the licensing procedure for a biologic product to explain 
it this way—ordinarily when a company goes into production of a new 
biologic product they are required to have done considerable de- 
velopmental work to demonstrate their ability to produce it, to dem- 
onstrate certain facts about its safety and purity and potency, which 
are the things that are controlled under the Biologic Act. That in- 
formation is then submitted to the Public Health Service in the form 
of an application and this then is studied by our staff. They investi- 
gate the plant facilities to see whether they appear to be adequate to 
properly protect this product during its manufacture. They study 
the competence of the individuals who supervise and conduct the man- 
ufacturing process. 

The license then is issued on the basis of evaluation of this kind of in- 
formation. 

Now, in the polio situation we were confronted by a somewhat dif- 
ferent sequence of events. Here were six manufacturers who had un- 
dertaken to develop their plant processes to carry out a procedure 
which had been generally laid down by Dr. Salk. They had been 
carrying out these plant processes in rather a small volume. 

You will recall the one company which manufactured most of the 
material prior to the field trial contributed vaccine to the trial to vac- 
cinate only some 400,000 children. This was a relatively small amount 
of vaccine which had been produced and accumulated over a consider- 
able period of time. This was, therefore, a small scale production. 

During this period of small scale operation our biologics control 
officials had an opportunity to work with the companies, because we 
were doing some developmental work on the testing for potency and 
safety in our own laboratories. So prior to the date of April 12 we 
had accumulated quite a lot of information about the way in which 
the process could be carried out in these manufacturing houses, and 
the only thing that we were waiting for in the way of additional in- 
formation when April 12 came was the evidence we require a company 
to show that the product they produce is efficacious. 

Now, there was no way for any one of these companies to demon- 
strate individually the efficacy of its product under these circumstances, 
because that was dependent on the field trial. And so we had to rely 
for this final bit of information on the evidence of the field trial. 

As the record of these events will show, immediately following the 
session at Ann Arbor on April 12 when the field trial results were an- 
nounced we arranged for a group of distinguished experts in the field 
of biologics and infectious disease to meet and review the findings as 
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they had been reported by Dr. Francis and to advise us whether they 
considered this acceptable evidence of efficacy. 

You will recall also the tremendous public clamor to get the vaccine 
with the least possible delay. Because of this unusual situation which 
had built up the knowledge of the product which ordinarily the manu- 
facturers would be required to submit in a somewhat different way 
to us, we felt justified in recommending to the Secretary that these 
six companies be licensed. 

Mr. Navcuton. Now, it was not necessary for the national foun- 
dation to have a license in order to carry out its program because of 
the fact that it was not shipping the vaccine for sale. 

' Dr. Price. That is correct. It was an experimental program. 
. Mr. Naventon. So that insofar as the foundation was concerned 
they could have carried on their program without a license. 

Dr. Price. That is right. 

Mr. Navucuron. The license was necessary, however, before any 
company could make commercial sales. 

Dr. Price. That is correct. 

Mr. Naventon. As I understand the sequence of events, Dr. Francis 
gave his report on the morning of April 12 and the meeting which 
you have referred to occurred after the report was given. A recom- 
mendation was telephoned to Washington and, according to the news- 
papers, Secretary Hobby signed the license at 5:15 that evening. At 
9 o'clock, according to the newspapers again, some of the manufac- 
turers were shipping vaccine out in commercial channels. Is that the 
information you have also ? 

Dr. Price. I think that is essentially correct. 

Mr. Naveuton. Now, the foundation had contracted, had they not, 
for substantially the total original output of polio vaccine? 

Dr. Price. I have no idea whether the foundation had a contract 
which required the companies to sell their first production to them. 
I have no idea that there was any such stipulation. 

Mr. Navueurton. I am not positive on that point, either. It was 
my understanding they were to get the first production. 

Although there were some apparently inaccurate estimates of supply 
as of April 12, there was not actually enough vaccine in the stockpile 
at that time to furnish the foundation with the amount for which it 
had contracted, was there? 

Dr, Price. No. As a matter of fact, if I recall correctly, it was 
some time in September or October of that year before the foundation 
finally got all that it had planned to use. 

Mr. Naventon. But because of the Department’s action in licensing 
the vaccine the companies were able to send out some 500,000 or 600,000 
cubic centimeters of vaccine in commercial channels which otherwise 
could have gone only to the foundation if they had wanted to dis- 
tribute it at all. 

Dr. Price. That is right. 

Mr. Naveuton. So that the rapid action in getting the licenses 
approved was of benefit not to the foundation, but soléty to the com- 
panies. In other words, the foundation did not need the license in 
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order to carry out its program, but the companies did in order to 
sell commercially. 

Dr. Price. I suppose one could place that interpretation on the 
situation. 

Mr. Houirte.p. It is not an interpretation, Dr. Price. It is a fact, 
is it not, that they had to have a license to sell in commercial channels? 

Dr. Price. That is correct. 

Mr. Houirievp. Then it is not an interpretation. It becomes a fact. 

Dr. Price. My question as to the interpretation was as to who 
benefited. 

Mr. Hotirim.p. Well, there is no question as to who benefited finan- 
cially and who benefited from the health standpoint, I think. The 
children of America benefited from the health standpoint and the 
people who made a profit on the production of vaccine benefited 
financially. That is very clear. 

Mr. Navucuton. Now, because of the fact, as you have stated, that 
the Department had no control plan at ti{s time, after you gave the 
companies the license to sell this vaccine yok had absolutely no control 
over what they did with it. 

Dr. Price. That is correct. 

Mr. Naveuton. That is all. I have some more questions of Mr. 
Hovey. 

aloes In connection with the question which Mr. Naugh- 
ton asked you, Dr. Price, I note again the testimony of Mr. O’Connor 
before the same Senate committee. I put this in at this point for the 
purpose of the record. He stated: 


ExcerPT FroM TESTIMONY OF BaAsit O'CONNOR Berore SENATE COMMITTEE ON 
LABOR AND PUBLIC WELFARE, JUNE 1, 1955 


We took the position that we were not going to manufacture this vaccine; we 
were not going to sell the vaccine; we were not going to control the vaccine. 

Those are things not in our area. But as we wound up the field trials in 
July of 1954 we realized we could not get an evaluation prior to the end of 1954, 
maybe not until 1955, sometime, and that if the commercial manufacturers shut 
down. making vaccine, the difficulty would be a severe one, because this is a 
process that requires some special personnel—there are tissue cultures involved 
in this—and we realized that if they did that and did not resume until they 
knew the vaccine was effective, there would still be a 70-day lag thereafter. 

Now, the commercial houses took a very proper position * * * that they could 
not gamble their stockholders’ money against an unknown entity, and so in 
those circumstances, and for the benefit of the public, we asked them what their 
production would be until the end of the year. 

They told us it would be 27,000 (million) cubie centimeters, and we took a 
calculated risk with the American people’s money, telling them what we were 
doing, and we agreed to buy that 27,000 (million) cubic centimeters. 


Mr. Reece. Since reference was made earlier to what happened in 
Canada, I thought it might be pertinent to read 2 or 3 sentences from 
the report prepared by the Legislative Reference Section of the Li- 
brary of Congress on the Canadian antipolio Salk vaccine program. 
It says: 

Accordingly, arrangements were worked out, in cooperation with the 10 
Provincial governments, under which the Federal and Provincial Governments 


would share on a 50-50 basis the cost of underwriting the production of the 
vaccine at the Connaught Medical Research Laboratories. 
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Further on it states: 


The Salk vaccine purchased jointly by the Federal and Provincial Govern- 
ments from the Connaught Laboratories— 
which, of course, was financed by the Federal Governments and 
Provincial governments— 


costs $1.50 for the complete course of three shots. 
It is then administered free to the children. 


By way of contrast, commercial vaccine costs $6 for the 3-shot vial plus the 
physician’s fee. On April 25, 1955, the Honorable J. J. McCann, Minister of 
National Revenue, announced in the House of Commons that commercial vac- 
cine would not be subject to the 10-percent sales tax, which would have run the 
cost up to $6.60. 

The only purpose in reading that is to indicate for the record that 
the Connaught Laboratories were financed by the Federal and Provin- 
cial Governments of Canada, which accounts for the fact, I assume, 
that they could set the price at anything they wanted to without regard 
to the cost. Still at that time the cost of the commercial vaccine was 
running slightly less than it was here, in the overall. 

Mr. Hoxirterp. I do not think my colleague means the cost; he 
means the selling price. 

Mr. Reece. I mean the cost to the public. 

Mr. Houirtevp. The cost to the public; yes. 

Mr. Naveuton. Incidentally, Mr. Reece, vaccine sold commercially 
in Canada was produced in the United States by the six licensed manu- 
facturers in this country. I do not think any Connaught Laboratories 
vaccine was sold commercially until some time after the Government 
vaccination program had been concluded. 

Dr. Price, so the record is clear on this point, as soon as the commit- 
ments to the foundation were filled a substantial portion of the vaccine 
was going into commercial channels as well as into the Government 
program; was it not? 

Dr. Price. I do not have that information personally. Perhaps 
Mr. Kimble could tell you what the proportion was which was going 
into commercial channels. 

Mr. Naveuton. Could you answer that, Mr. Kimble? 

Mr. Kimere. Would you repeat your question, Mr. Naughton? 

Mr. Navucuton. Yes; after completion of the commitments to the 
foundation the sales of vaccine were made simultaneously in com- 
mercial channels and to Government agencies; were they not? 

Mr. Kimexe. To commercial channels and public agencies. 

Mr. NAvueutTon. Yes. 

Mr. Kimste. Yes, sir. As a matter of fact, they were being made 
that way prior to the time that the commitments to the foundation 
were completely filled. 

Mr. Naucuton. That is true. There were some sales in commercial 
channels even before the foundation got its vaccine. 

Mr. Kimste. On the basis that the foundation told us with regard to 
a given release of vaccine that they did not require all of it for their 
own use, 

Mr. Naveuton. Those commercial sales came sometime after the 
April 12 meeting; didn’t they ? 

Mr. Kimepre. All of these I am talking about were taking place in 
July and August and September, mostly toward the latter part. 
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Mr. NAaveuton. So that in September and October, when contracts 
were made by the Public Health Service, part of the vaccine was being 
bought by public agencies and part of it was being sold commercially. 

Now, Mr. Hovey, as a matter of fact wasn’t the price paid by the 
Government in purchasing millions of dollars worth of vaccine exactly 
the same price per unit that was paid by a little county hospital which 
bought a few hundred dollars worth ? 

Mr. Hovey. We had a provision in our contract which required the 
contractor if he lowered the price to any health agency he would have 
to make the same reduction in our contract price. So following that 
the answer to your question is “yes.” 

Mr. Naventon. Is it not a fact that the price to the Government 
was the same as the price to commercial users ? 

Mr. Hovey. I do not know what price was being offered to commer- 
cial users. 

Mr. Naveuron. Did anyone in the Department know the commer- 
cial price at that time, or does anyone know it now ? 

Mr. Foster. Mr. Chairman, I am Thomas Foster. Being in it 
earlier, it was my impression that under their price schedule it was 
selling to the non-Federal agencies and local agencies for about $9. 
The $7.12 price was a price to public agencies. ‘That was my under- 
standing. I don’t have definite proof of that, sir. 

Mr. NavucuHron. As a matter of fact, Mr. Foster, wasn’t there a 
standard list price of $15, which every company had established ? 

Mr. Foster. Thatisright. I understand if that was the price which 
the companies had set, which was $15, then they had a 40-percent rou- 
tine discount which they took off of that retail price which made it a 
wholesale price. Then the special price was for the Federal and local 
public agencies. That was my understanding. 

Mr. NaveHTon. Excuse me, sir. When did you first find out that 
the companies had set this price? 

Mr. Foster. Well, it was just a matter—as Dr. Price brought out, 
it was in the public press. It was published. The Wall Street 
Journal made a couple of studies and they came out with two-column 
issues on how much the companies were charging. It was in all the 

ress. 
} Mr. Naveuton. Did you ever talk to any representatives of manu- 
facturers concerning polio vaccine ¢ 

Mr. Foster. Not definitely, sir, until we were discussing the distribu- 
tion. I think that was in the May 23 meeting. 

Mr. Navueuron. In other words, that was your first contact with any 
representatives of manufacturers in any way concerned with the price 
of vaccine ? 

Mr. Fosrer. I am not sure. There might have been some off-the- 
record—at least some discussions. I don’t think, Mr. Naughton, we 
were talking about price in any meeting, because we were interested 
at that time particularly in the availability of the vaccine and trying 
to get an estimate of how much would be available. We weren't 
concerned at all with the price at that time. 

Mr. Naveuton. When you say “off-the-record” is it customary for 
the Department 

Mr. Foster. No, sir. 
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Mr. NaveutTon (continuing). To have meetings with manufacturers 
at which no record is kept ? 

Mr. Fosrer. No, sir. I meant by that that if there were discus- 
sions about price it certainly wasn’t at the time I remember about 
it at all. 

Mr. Navenron. If there were any discussions you were not present ? 

Mr. Fosrer. I don’t remember it, sir. There might have been but 
I don’t remember any meetings we held—and I was present at the 
April 21 meeting, which was the one prior to the April 22 meeting— 
that we held with industry and the medical profession, and I don’t 
remember any discussion about price, Mr. Naughton, at that time. 

Mr. Naveuton. Were you present, to your knowledge, Mr. Foster, 
at any meetings at which full and complete minutes were not main- 
tained ? 

Mr. Foster. No, sir; I don’t remember. 

Mr. Naveuron. Is it the policy of the Department to always main- 
tain full and complete minutes at any meeting with representatives 
of manufacturers ? 

Mr. Foster. Yes, sir. We had no meetings with industry at all that 
I know about prior to April 21. 

Mr. Naveuron. In other words, so far as you are concerned, you 
did not know of anyone in the Department talking to any representa- 
tive of any manufacturer prior to April 21 concerning polio vaccine ? 

Mr. Foster. About price? Iam speaking about price. 

Mr. Naveurton. I understand that. 

Mr. Foster. Because there was some discussion around April 12; 
I do not remember exactly. Of course, Dr. Price and the Surgeon 
General were very much interested in what the situation was on the 
availability. We had to find out, because of our responsibility, what 
vaccine would be available and when, and that brought about the 
necessity of holding these meetings with the professional and indus- 
trial people together. 

Mr. Hoxirretp. Did it strike you at all strange that all of these 
companies—and undoubtedly they had different production costs— 
would arrive at the identical price ? 

Mr. Foster. Not altogether. I have been with the Public Health 
Service about 25 years, and I have been in hospitals and in medical 
supply most of that time, and I have seen a lot of products come out. 
In the early days of penicillin, the price was very high. There was 
not any available, and the companies had not gotten squared away, 
you might say, on their costs and their competitive schedules. In 
my experience, the pharmaceutical industry is the most keenly com- 
petitive industry you could have. That is from my experience in the 
medical-health field. They are, you might say, really attempting to 
get advantage one over the other. They spend a world of money on 
research to develop new products. Other companies are vying with 
them, and the larger companies are certainly keen competitors. 

I remember in 1943, when penicillin was under development, it was 
under a voluntary allocation system under the supervision of the 
National Research Council, Dr. Chester Keefer, und we got permis- 
sion from him to send 1 million units to a Coast Guard captain who 
was dying down in Miami, of pneumonia, and we paid $180 for that 
1 million units. Today you can buy it for a nickel, so the competitive 
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situation in the free-enterprise system, I think, shows that finally 
these things get down in price on the basis of competition. That is 
my experience. 

Mr. Navucuron. It is customary for the price of a product to go 
down fairly rapidly, as the supply catches up with the demand ? 

Mr. Foster. And as the research they have made goes into their 
efficiency of production, and as they develop new machines. When 
they started making penicillin, they were making it in gallon bottles. 
They were cultivating the yeast and the mold in gallon bottles. Now, 
they are using 20,000 to 40,000 gallon tanks. 

Mr. Naveuton. It would have been very unusual for the price of a 
new product like that to go up? 

Mr. Foster. It would have been very unusual. In the history of 
this, it is going down. 

Mr. Ho.irrevp. I would like to ask this: Mr. Foster, are you aware 
of the implication of your testimony in view of the fact that six com- 
panies offered to produce this material, this vaccine, at exactly the 
same price? 

Mr. Foster. I know they did, but I do not know the reason why. 

Mr. Houtrrevp. In your experience of buying pharmaceutical sup- 
plies, is that a customary consideration—that every pharmaceutical 
house offers to furnish the product at the same price? 

Mr. Foster. No, sir. 

Mr. Ho.trrevp. And if that be so, and if your answer is “No” to 
that, does that not indicate to you there must have been some confer- 
ence, some agreement on price, amongst the pharmaceutical com- 
panies ? 

Mr. Foster. No, sir. 

Mr. Hotirretp. If it does not, how do you explain the fact they 
all offered to do this at the same price? Do you explain that as a 
happenstance ? 

Mr. Foster. I would explain it by the fact that General Services 
Administration enters into open-end contracts for the supplying of 
various pharmaceutical products, and a lot of times you see the same 
prices listed across the board. 

Mr. Ho.irte.p. If the same price is identical all the way across, is 
that your idea of a demonstration of competition ? 

Mr. Foster. The fact is, Mr. Holifield, if you are buying off of 
certain open-end contracts, you get the same price, but if you have 
competition in buying a specific quantity delivered to a specific place, 
you generally get it cheaper if all companies are competing. 

Mr. Houirretp. You are getting it cheaper when companies are 
competing, and that is the point of my inquiry—these companies were 
not competing. 

Mr. Fosrer. In this instance, was it not the case that this was a 
new product which was underway, you might say, and it was under 
controls and being released after exhaustive tests and approval by the 
biological control laboratories, and only one company had it at one 
time ? 

Mr. Houirretp. You say “under control” ? 

Mr. Foster. Under voluntary control. 

Mr. Horirtetp. Under control as to production ? 

Mr. Foster. No control as to production. 
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Mr. Hottrretp. But control as to the method of production. There 
was control as to the method of production, was there not? The 
successful formula had to be followed by all the companies ! 

Mr. Fosrer. I think Dr. Price can probably give me a little assist- 
ance technically, because I am not familiar whether each company 
had exactly the same method. Some might have developed some short- 
cuts, and I think they did. 

Mr. Ho ttrievp. If they did develop any shortcuts, there was no 
competitive advantage given to the Government because of that short- 
cut, was there—because the even price was maintained. 

Mr. Foster. In the early days of any product, you have to get the 
production all smoothed out. There are a lot of headaches. I have 
no proof of this, but I am sure some of it was thrown down the drain 
because they did not meet the first test, because it takes 90 days from 
the time you start with the monkeys until you get it off. 

Mr. Houtrretp. We understand there are technical difficulties in 
producing anything, particularly in the first stage. 

Now, I would like to pursue this line of questioning with Dr. Price. 
When you received offers to make this vaccine by 6 companies at the 
same price, and later on the 5 companies at the same price, did you 
have in your mind that this had any antitrust implications, or that 
the laws against fixing prices were being violated ? 

Dr. Price. I did not. 

Mr. Houtrtrevp. Therefore, you did not check with your attorney, 
or with the Department of Justice, as to whether this was a violation ? 

Mr. Banta. Yes, we did. 

Mr. Hotirrevp. I will address the question directly to you. Were 
you consulted as to whether this had antitrust implications? 

Mr. Banta. I was consulted as to whether any of the conversations 
they had with representatives of industry might by any chance have 
antitrust implications. 

Mr. Hotirrevp. Answer my question, if you please. When you 
received the bids with the identical prices, did that indicate to you, or 
was that a red flag to you, there must have been some conference, some 
collusion, among these producers, or they would not have transmitted 
to you exactly the same price? 

Mr. Banta. The General Counsel’s Office had no knowledge at all. 

Mr. Hotirrevp. You had no knowledge ? 

Mr. Banta. We had no knowledge at all of the invitation to bid, 
or what the bids were. We had no knowledge. 

Mr. Hotirtetp. You had no knowledge ? 

Mr. Banta. No. 

Mr. Hotirrecp. You were not consulted ? 

Mr. Banta. We were consulted. 

Mr. Hortrretp. As to conversations. I never asked that question. 

Mr. Banta. That is what I thought you referred to. 

Mr. Hotirtetp. I never asked that questoin. I said when the prices 
appeared—— 

Mr. Banta. The General Counsels’ Office had nothing to do with the 
invitation to the companies to bid, or with the letting of the award. 

Mr. Ho.trietp. I think you have given the committee such testi- 
mony as you know on the subject. 

Now, I will ask you, Dr. Price, did you check with your General 
Counsel after receiving these prices ? 
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Dr. Price. I did not. 

Mr. Houirretp. Did you check with the Department of Justice? 

Dr. Price. No, sir. 

Mr. Howirretp. When all of the bids come in exactly in the same 
amount, do you think that you have any obligation at all to the tax- 
payers to check into that ? 

Dr. Price. As I said earlier this morning, I am not an authority on 
the techniques of procurement. I have been told by those of our staff 
who are familiar with the procurement process—as has been said here 
earlier today—this was not a esibiedadly surprising occurence. 

Mr. Houtrrevp. Then your answer to my question is, you did not 
consult with the Department of Justice to find out whether the identi- 
cal prices from these five companies indicated collusion or not? 

Dr. Price. I did not. 

Mr. Horirtetp. Let me ask you another question: Did you consult 
with the Justice Department as to whether the allocation program was 
permissible under the antitrust laws and under the restraint of trade 
laws? 

Dr. Price. I would be unable to answer that question, sir. I do not 
know whether there were such consultations. 

Mr. Hoirmep. I did not ask youthat. I asked you, did you consult. 

Dr. Price. I did not. 

Mr. Houtrrevp. Did any member of your staff present consult with 
the Department of Justice on this matter? If so, I ask them to stand 
at this time and identify themselves. No one having stood, the com- 
mittee must consider then that no consultation was made. 

Mr. Banta. Would you clarify that question ? 

Mr. Houtrterp. Yes. 

Mr. Banta. I might tell you, we were in very close touch with De- 
partment of Justice as the development of the allocation program 
was getting under way. 

Mr. Hottrtetp. Perhaps you would like to answer the question. 
Did you check with the Department of Justice as to whether the allo- 
cation program was permissible under the restraint-of-trade laws? 

Mr. Banta. Perhaps, though not strictly under the restraint-of- 
trade laws. 

Mr. Horirretp: The antitrust laws. 

Mr. Banra. Is there any implication 

Mr. Hottrrevp. I am asking you a question. You can read into it 
any implication you want. I am trying to establish for the record 
the conduct of your Department in procurement. 

Mr. Banta. The answer specifically to your question is “No.” We 
told the Department of Justice what we were doing and made inquiry 
as to whether or not they agreed with us there would be no violation 
of the antitrust laws if we discussed this matter with the representa- 
tives of industry, one at a time and never in concert, I think, and we 
followed that procedure. 

Mr. Ho.irretp. Let me understand that. I do not want to misun- 
derstand you. This is too important. You discussed with each one 
= these people that were supplying this material, you did that sev- 

erally, and each one notified you they would charge $5.70 on or about 
June 25, and $6.33 on or about February 13? 

Mr. Banta. No. Our discussions, Mr. Holifield, were all tran- 
scribed and they had to do generally with this question—how much 
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of this material do you think you can produce over the period begin- 
ning in April 1955, to the end of the poliomyelitis season, and is your 
distribution pattern such that you could distribute it in accordance 
with the advice of the advisory council and the Public Health Service, 
and we did not go into the matter of price with them at all. 

Mr. Ho.irtetp. Then your discussion with these companies was 
about other things than price and did not include price? 

Mr. Banta. Generally, there was no intention of determining price, 
but I think perhaps—— 

Mr. Hotirrerp. You are a lawyer, sir, and I am a layman, but I 
recognize the difference between answering a question and not. 

Mr. Banta. I do, but these conversations were at considerable 
length and they were transcribed and your committee has been fur- 
nished with all of them. They represent a good many pages which 
I have not read and which your committee staff has had an oppor- 
tunity to read, and I would not, by any means, say never was there a 
question asked about what this was going to cost. 

Mr. Ho ttrterp. In these separate conversations with the different 
companies, there might have been a discussion on price ? 

Mr. Banta. There might have been some. 

Mr. Houtrretp. You have no memory of it at the present time? 

Mr. Banta. No. 

Mr. Houirtetp. Mr. Counsel, have you been furnished the minutes 
of these meetings? 

Mr. Naveuton. We have not been furnished minutes of the meetings 
of the Advisory Committee. 

Mr. Banta. We are talking about industry. Here they are [indi- 
cating]. You looked at them this morning or yesterday. 

Mr. Navueuton. The representatives of each of the six companies 
were members of the Advisory Committee, were they not ? 

Dr. Price. No, sir. There were no members of industry who were 
members of the National Advisory Committee. Representatives of the 
manufacturers were not. 

Mr. Fountain. I might say, when we have had a chance to ex- 
amine those minutes, we will give them back to you as soon as possible. 

Mr. Reece. Are those the minutes that were referred to in the 
memorandum that was distributed to the committee, and which was 
requested in the chairman’s letter to the Secretary? I understand 
there was an indication that they could not be made available until 
industry was consulted. 

Mr. Banta. Those records, yes. 

Mr. Reece. Those transcripts became the subject of conversation 
between ~~ and your staff and the counsel of the committee and his 
staff in the earlier inquiry that the committee made. Did the staff of 
the committee request a copy of those proceedings ? 

Dr. Price. Yes, they requested an opportunity to review them. I do 
not recall they requested a copy. 

Mr. Reece. What did you tell them ? 

Dr. Price. I told them I was not at liberty to permit them to see 
them on account of the regulations without asking the participants’ 
permission. 

Mr. Reece. Did you offer to make inquiry of the industry partici- 
pants to see if they would have any objection to the staff seeing them ? 

Dr. Price. I did. 
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Mr. Reece. What was the attitude of the committee staff ? 

Dr. Pricer. Mr. Naughton told me he would prefer not to have the 
industries told that the committee was conducting the inquiry. 

Mr. Reece. So you are estopped from consulting industry as to 
whether the hearings could be made available? 

Dr. Price. That is correct; yes. 

Mr. Founrarn. Assuming he is right—that they had no right to 
furnish us the minutes, then he was justified in not furnishing them 
until he had consulted the industry representatives. 

Mr. Reece. He offered to consult industry representatives and get 
permission. 

Mr. Fountarn. A preliminary investigation was being made and 
I think Mr. Naughton had good reason for not wanting him to con- 
tact the companies. 

Mr. Reece. The only point I am raising is that there should be no 
blame on the officials for not making it available. 

Mr. Ho.trtevp. I made no such inference, or accusation. I thought 
the minutes were already in counsel’s hand. 

Mr. Naueuron. You stated that there was no statute which pro- 
hibited you from furnishing those minutes to the subcommittee but 
merely a regulation of the Surgeon General; is that right? 

Dr. Price. That is correct. 

Mr. Navueuron. And the Surgeon General is at liberty to make 
and change those regulations. 

Dr. Price. By following a certain procedure, that is true. 

Mr. Naveuron. Which procedure is set up by the Secretary and 
can be changed by the Secretary. 

Mr. Ho.trtexp. I would like to establish at this point that this com- 
mittee does not accede to the proposition that we can be denied access 
to contracts which Government agencies have negotiated with indus- 
try, and the papers pertinent thereto, because industry has no power 
to estop this committee from access to those documents. 

Dr. Price. It would be my interpretation, sir, that the documents 
which were requested bore no relationship to the contracting pro- 
cedure. 

Mr. Reece. In order to clarify this, was the Surgeon General’s 
ruling based on law or was it purely administrative? I am asking 
that because of my recollection that in framing the Pure Food and 
Drug Act, we did put into that law provision that when certain infor- 
mation was made available to the Pure Food and Drug Administra- 
tion, they could not divulge that information except with the consent 
of the industry that had furnished it, because there were competitive 
angles involved. 

Dr. Price. I wonder if I could ask our General Counsel to speak to 
that point ? 

Mr. Founratn. If he would, I would like for him to read into the 
record the regulation that you have in mind. 

Mr. Banta. The regulation I think we have in mind has been read. 
It was actually contained in Dr. Price’s statement and was quoted. 
It was based upon a regulation of the Public Health Service promul- 
gated under the Public Health Service law and under that authority 
that in dealing with representatives of industry, if we could expect 
them to disclose whatever might be asked of them in connection with 
our methods of investigation, if we could not accept their conversations 











52 FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 


in confidence, we would have no way to get the facts from them at all 
because we cannot compel them to give us these facts. So our regu- 
lations provide that when we go into these matters with them under 
the assurance of confidentiality, no member of our staff that is in on 
that can part with that information except upon the consent of the 
person who gave us the information. 

Mr. Fountain. Even to a duly authorized committee of Congress? 

Mr. Banta. Yes; it is a violation of the statute. Congress gives 
us that authority and we exercise it so far as we know. 

Mr. Fountain. I realize there is certain information which you 
might have as a result of agreements between the Government and 
industry which should not be made a matter of public record in the 
committee, or should not be divulged to the public, but as I understand 
it, you are taking the position that you can negotiate a contract between 
the Government onl private industry and have an understanding 
pursuant to which you are forbidden to reveal information to an 
authorized committee of Congress, even in confidence. 

Mr. Banta. We would have nothing to do with the negotiation 
of acontract. If we sit down with industry and ask them about their 
own methods, their own private plans of operation and their own 
methods of distributing their product, we never know exactly where 
that conversation will go. We may ask Eli Lilly—what area in the 
United States do you generally distribute your material in? Is there 
any reason why you could not distribute your material in accordance 
with the recommendation of the Advisory Council? We could not 
know in advance that Eli Lilly might not want to have that informa- 
tion kept away from Parke-Davis or someone else. 

Mr. Fountatrn. I can understand that. 

Mr. Banta. So we accept that in confidence. We do not think 
there is anything in here that they would object to, but we have the 
regulation which prevents us from giving it to you and we also have 
the ethical obligation to keep our word to people to whom we may 
have to address ourselves again. Therefore, we have to ask those 
people if we can have their information to release the material to 
you, and we did not do it until we got the chairman’s letter addressed 
to the Secretary asking for it, and then the Secretary asked these 
people to release it and you have it now. 

Mr. Founta1n. That disposes of that question for the present. 

Mr. Houtrtexp. I have no further questions. 

Mr. Naveuon. I might say that the material is being denied us 
at the present time concerning the meetings of the National Advisory 
Committee and Dr. Price just testified there were no representatives 
of the companies on that committee. 

Mr. Banta. We are under exactly the same situation with respect 
to the minutes of that Advisory Council. We can provide that by 
going through exactly the same procedure; namely, asking the mem- 
bers of the Advisory Council for authority to release it which, if you 
would like us to do, we would be very glad to do it. 

Mr. Naveuton. You take the position then that the Congress of 
the United States in carrying out the duties assigned to it cannot 
obtain information with regard to a Government agency unless they 
have—— 

Mr. Banta. That is pretty broad. We take the position under the 
law we have no authority to disclose it to anybody except under the 
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provisions of the regulation and the statutes. We also take the posi- 
tion that if you want it, we are perfectly willing to ask the individuals 
involved for permission to disclose it. With your request, we do that; 
‘a urpose is accomplished regardless of what the law is. 
r. Naueuton. I disagree with your legal opinion because it was 
my opinion at the time that we asked for this information, and it is 
my opinion now, that there is no legal justification for the Department 
of Health, Education, and Welfare to withhold that information from 
this committee. 
Mr. Fountain. Be that as it may, as chairman I will ask you to ask 
those people if they will permit us to examine those records. 
Mr. Banta. We will do that. 
Mr. Reece. As I understand from what these gentlemen have said 
there was nothing in the figures that would prevent them from being 
made available to the staff of the committee. At all times they offered 
their cooperation in getting permission to make them available. 
Mr. Founratn. I think that has been disposed of at the present time. 
Mr. Potanp. I would like to ask the counsel if the FBI were making 
a similar inquiry, would you await the permission of the participants 
before you gave the information to the FBI? 
Mr. Banta. Yes; if they asked for that particular material. 
Mr. Naveuron. With respect to the National Advisory Committee, 
although there are no representatives of individual companies on that 
committee, it is true, is it not, that the executive secretary of the 
American Pharmaceutical Association and a representative of the 
National Association of Retail Druggists are members ? 
Mr. Banta. I believe that is correct. I think perhaps Mr. Kimble 
has a copy of the members of the National Advisory Committee. If 
you do not have a complete list, we will be glad to insert it into the 
record. 
Mr. Naveuton. I am reading from the list on page 19 of Secretary 
Hobby’s report to the Pr esident in May 1955. 

Mr. Founrarn. So the Pharmaceutical Association and the drug- 
gists did have representatives on the Advisory Committee ? 
Mr. Banta. Well, insofar as the representative of a trade associa- 
tion served on the committee. 
Mr. Fountain. But not in the capacity of representing an indi- 
vidual company ? 
Mr. Banta. That is correct. 
Mr. Navueuron. I notice also in referring to a meeting of the Na- 
tional Advisory Committee on May 2, which is prior to the discussions 
you have reported about, that the Sec retary’s report says: “The com- 
mittee discussed thor oughly the question of commercial sale.” That 
would indicate that prices were discussed at this meeting, wouldn’t it ? 
Mr. Banta. I do not think so. The principal questions that were 
under consideration at that time were those related to the kind of 
geographic distribution which would be accomplished through nor- 
mal commercial distribution channels, and the question of what indi- 
viduals in the population might conceivably not be vaccinated if the 
material were all distributed commercially. 
Mr. Naventon. Of course, the committee has no way of knowing 
what the significance of it is, since we do not have the minutes, but 
I notice commercial sale is the first thing mentioned which might 
indicate it was one of the more important things. 
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Mr. Banta. I feel quite certain that you will have an answer to 
that when we have canvassed the members of the committee and you 
have had an opportunity to review the minutes. 

Mr. Founrarn. There is a question that I would like to ask Mr. 
Foster with reference to the price to the retail trade and the price to 
Government agencies. Now, is not the difference in price due to the 
fact that the Government could not return vaccine, whereas in com- 
mercial channels the commercial people could return it? 

Mr. Foster. I think, Mr. Chairman, that might have something to 
do with it, because it is my understanding that when it is sold to a 
State it is not returnable. If they sell it to a drugstore, they will 
allow full return credit. 

Mr. Naveuton. On that same point, is it not true, as you have 
said, that the standard list price throughout the country was $15 for 
9 cc’s. 

Mr. Foster. Yes. 

Mr. Naventon. All of the manufacturers, in addition to having a 
standard price, had a standard discount from that price for the same 
type of purchaser. 

Mr. Fosrer. I think routinely they have a en one and they 
allow, say, a 40-percent reduction from a list price which brings it to 
a price toa retail establishment. 

are. Naveuton. The 40-percent discount would be to a corner drug- 
store ¢ 

Mr. Foster. It is my understanding that is so. I have not been in 
Procurement for some time, but that was a former policy. 

Mr. Navueuton. Now, the discount to the Public Health Service 
would be 50 percent, plus 5 percent ; is that correct ? 

Mr. Foster. I would have to ask Mr. Hovey. 

Mr. Hovey. That is more or less a general practice. Those dis- 
counts are not uniform. 

Mr. Navuenton. Fifty percent of $15 is $7.50, and 5 percent of 
$7.50 is 871% cents, which gives an actual price, with those discounts, 
of $7.125, and apparently some of the companies broke the half-cent 
one way and some the other, which explains the variation of 1 cent 
in price. 

Mr. Foster. If I remember rightly, some had a system of taking 
15 percent off for a wholesale price. It would be 40 percent, 15, and 2. 
They have a different way of doing it. 

Mr. Naveuron. That may have been in connection with other drugs, 
since on polio vaccine it all worked out to $7.12. 

Now, the larger discount to the public agency was not based, as 
I understand it, on the fact that public health agency was buying a 
larger quantiy. It was based upon the fact the sales to a public 
health agency were final ; vaccine could not be returned. 

Mr. Foster. I think that is right, particularly with regard to those 
companies who routinely do business with State governments. I am 
sure they had a policy of not allowing a return on that basis, and in 
this particular procedure that was developed, being voluntary, com- 
— had to sell when they had the material. Possibly there might 

some companies who were not interested in doing business with 
State and local governments. 

Mr. Naveurton. Since this was a general procedure, it appears that 

the Federal Government bought a total of about $15 million worth of 
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vaccine at a price which is roughly comparable to the price that the 
corner druggist pays on a purchase of 100 vials. 

Mr. Foster. I am not sure that is so because a corner druggist is 
not a public agency. 

Mr. Navueuton. Let us put it this way: The Federal Government 
ee able to get the same price that a hospital got which bought two 
vials, 

Mr. Foster. If it was operated through the State or local govern- 
ments. Say, for instance, the State of New York operated a local 
hospital. They would buy the vaccine probably through the State 
purchasing office. I am not sure about it. They all have different 
systems. Some companies do not even care to do business with States. 
They did agree to do it this time in selling the Salk vaccine because 
they promised to cooperate in the program. 

Mr. Naveuton. The reductions in price from $7.12 to $6.33, and 
then on done to $5.70 occurred about the same time that the retail 
price came down. 

Mr. Foster. I think they reduced it all along the line. It would 
have been unusual if they had not started off with a new schedule of 
reductions down the line to wind up with that $5.70 price. 

Mr. Naveuton. So despite the fact that the Government is going 
to buy $50 million worth of vaccine, it is paying the standard com- 
mercial price for a similar type of sale. 

Mr. Foster. Not the standard commercial price. 

Mr. Navueuron. For State agencies? 

Mr. Foster. Yes; Federal, State, and local agencies, not the corner 
drugstore. 

Mr. Reece. We did not undertake, Mr. Foster, to put ourselves as a 
Federal agency in a different category than the States and other mem- 
bers of Government. It would not have been proper for us to do so 
because we were the controlling influence in the selling. 

Mr. Fountarn. It seems the State and local agencies might have 
received the benefit. 

Mr. Navueuron. The question was raised since they did not get a 
better price. 

Mr. Foster. This whole thing was brought up on the basis of the 
Vaccine Assistance Act. 

Mr. Navueuron. Mr. Hovey, in making your purchases for the Pub- 
lic Health Service, do you normally expect to get a reduction when 
you buy a larger quantity ? 

Mr. Raves. We usually do in definite quantity purchases. 

Mr. Navueuton. You did not get any quantity discount whatever in 
connection with the Salk vaccine? 

Mr. Hovey. We were not buying that way in the last three con- 
tracts. The last contract we have is an open-end contract. 

Mr. Naveuron. As I understand it, provided this is a valid con- 
tract, you are now committed to pay $5.70 until June 30, 1957 ? 

Mr. Hovey. With the proviso any price reductions will be passed 
on to us—any price reduction to anyone else. 

Mr. Naveuton. If the companies voluntarily decide to reduce the 
price to someone else, they have to reduce it to the Federal Govern- 
ment also? 

Mr. Hovey. That is correct. 
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Mr. Navenron. Isn’t that likely to prevent anyone else from 
getting a reduction ? 

Mr. Hovey. I would not say that it would prevent it. I would like 
to expand on this a moment. Other Federal agencies, the GSA for 
example—and this is a matter of record—they have published their 
current contract with the same manufacturers we are dealing with. 
Their type of contract is the same as ours. They have authority to 
negotiate contracts. 

The military faced the same situation as we and solved the situation 
about as we did. 

Mr. Ho.trrevp. May I understand that testimony? You are re- 
ferring to purchases of Salk vaccine by the GSA and by the military ? 

Mr. Hovey. The General Services Administration itself does not 
purchase vaccine. They provide a governmentwide contract for all 
Government agencies and all Government agencies can buy from that 
contract. It is a material contract. 

Mr. Hotirretp. Were you referring specifically to the Salk vaccine ? 

Mr. Hovey. I am referring to that. 

Mr. Houtrtevp. Did they buy for the military at this price? 

Mr. Hovey. The military had their own contract; however, they did 
get the same price as we. We found out the military got the same price 
on the contract we did at the same time. 

Mr. Horirtetp. You see, it is entirely possible if everybody got the 
same price, and you could not buy it unless you paid that price, that 
you people in the Department of Health, Education, and Welfare are 
not necessarily to blame because if this price was imposed upon all 
the agencies of Government, then it was imposed with equal force, let 
us say, upon you, and you found yourself up against a situation which 
perhaps you could not control. This committee does not know what the 
situation is. That is why we are exploring this. It is very significant 
if this be true, if we find out that every agency of government paid 
$7.13 to all 5 of these companies, and all 5 of these companies quoted 
the same price—to the military, the Department of Health, Education, 
and Welfare. Do you know of your own knowledge that the military 
bought Salk vaccine and paid that price ? 

Mr. Hovey. We found out informally they did. 

Mr. Fountarn. I think Mr. Naughion has some information on that 

oint. 
a Mr. Houirrexp. I am not sure who is to blame on this. It may not 
be the procurement agencies if they were up against a situation that 
they could not control and if the control of production, distribution, 
and price was so tight that everybody had to pay the set price. If 
that is so, that is something that this committee and the American 
people ought to know. 

Mr. Reece. You speak about blame. I do not know you whether 
we are in a position to assess the situation and decide whether there 
is any blame on anybody’s part. 

Mr. Hottrretp. I am not assessing any blame at this point. I am 
exploring this. There is a clear statutory provision that when a 
Government agency finds evidence of collusive bidding on the part of 
different suppliers, it shall furnish that information to the Depart- 
ment of Justice. We have had testimony before us that the Depart- 
ment of Health, Education, and Welfare did not consider the receiv- 
ing of these identical bids from five different companies as raising any 
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red flag to them. If it had raised any red flag to them at all, they are 
under statutory authority to go to the Department of J ustice, and I 
doubt if absence of knowledge of what collusive bidding consists of 
is any excuse. We have the code right here which could ‘be read into 
the record very easily on this point. 

Mr. Houtrtexp. I will ask Mr. Naughton, in order to clear up what 
we are talking about, to read into the record at this point the statute 
regarding the duty of a Government procurement officer when he 
sees something which indicates collusive bidding. 

Mr. Navenron. Title 41, section 252 (d), of “the United States 
Code reads as follows: 


sids in violation of antitrust laws: If in the opinion of the agency heads bids 
received after advertising evidence any violation of the antitrust laws he shall 
refer such bids to the Attorney General for appropriate action. 

Mr. Reece. The remark that I was about to make is I am wonder- 
ing if the staff has made any inquiry of the industry. There are only 
five companies involved, and I am wondering if the staff made any 
inquiry to see what the situation might be with reference to their 
actions. 

We are inquiring rather closely of the officials of the Department 
of Health, Education, and Welfare, and it would seem to me that 
probably our most reliable information could be obtained from these 
five companies themselves. 

Mr. Founrarn. I am inclined to agree with you, Mr. Reece, that 
we probably at some stage of these hearings ought to call repre- 
sentatives from the various companies. 

Mr. Houirtevp. I think we have to establish the facts as to what 
happened first, and then explore the reason why it happened, and I 
think today’s hearing is establishing certain facts for the record 
which need to be established. 

Mr. Reece. However, the Public Health Service had 3 concerns, 
or 2 primary concerns: The first primary concern was to get a safe 
raccine. The second primary concern was to get it in adequate quanti- 
ties as rapidly as possible, and then the third concern was to get it 
at as reasonable a price as might be justified under all the cireum- 
stances. However, what I am impressed with is that we are over- 
looking the 2 primary concerns, or have a tendency to overlook the 2 
primary considerations with which the officials of the Government 
as well as the foundation were concerned with, namely, a safe vaccine, 
and adequate ET to meet the requirements as soon as possible. 

Mr. Fountarn. I do not think anyone, Mr. Reece, is overlooking 
that. I think we all recognize the importance of a safe vaccine, and 
to get it on the market. 

Mr. Reece. But we are going off on a consideration of the price. 
We are all in favor of getting it at the lowest price possible, and we 
could afford to do nothing to jeopardize the production or delay the 
marketing of a safe vaccine. 

Mr. Founratn. I think those two items you refer to as being pri- 
mary, a safe vaccine and getting it out as soon as possible, have already 
been very thoroughly explor ed by other committees. 

Mr. Reece. Yes; and the committee in the Senate and the House 
Committee on Interstate Commerce had essentially the facts which we 
have developed here today before those committees, they at that time 
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being in closer proximity to the emergency than we are here in October, 
and they had those considerations uppermost in their minds. They 
had essentially the same facts that we have here today. 

Those facts are in the record from which we have read, of both the 
House and the Senate. 

However, they were placing emphasis on getting an adequate 
quantity of safe vaccine as early as possible, and we are placing 
emphasis, it seems to me, on what it costs. 

Mr. Founratn. That is the purpose of this hearing, primarily— 
to deal with the subject of cost, and whether we could have gotten it 
cheaper and whether we will be able to get it cheaper in the future. 

Mr. Reece. I do not want to revert to an administrative procedure 
in the committee, but I have never seen the General Counsel of the 
Department sworn before, within my recollection. 

Mr. Fountarn. Is there anything particularly wrong with it, be- 
cause it has not been done before ¢ 

Mr. Reece. Nothing wrong with it. 

Mr. Fountatn. I think any man who expects to tell the truth would 
have no objection to being sworn. 

Mr. Reece. But why put him under oath with reference to his overall 
statements about the law? We give our views about the law, and legal 
proceedings, but it seems rather unusual to me for us to go through 
this particular procedure. 

For that matter, I have never seen the Commissioner of Public 
Health or his assistants sworn before. 

_ Mr. Founrarn. Mr. Naughton, will you proceed with your exam- 
ination ? 

Mr. Navucuton. With respect to the purchases by the Army, we 
have received information from the Department of the Army indicat- 
ing that total vaccine purchases between April 20, 1955, and October 
31, 1956, amounted to $1,601,955.63 ; $997,723.86 went to Eli Lilly & 
Co., and $403,487.70 went to the Pittman-Moore Co. 

Now, although we have not fully explored it, there is some possi- 
bility that these contracts might be subject to renegotiation under 
special procedures applicable to Army contracts involving more than 
$250,000 in any fiscal year. It may be that the Government can go 
in and determine whether these prices were excessive and, if so, recover 
the excessive amounts. 

We are not sure of that at the moment. 

Mr. Hovey, I believe either you or some other witness testified that 
it was the usual thing for the price of a new product such as Salk 
vaccine to go down as production increased ? 

Mr. Hovey. That is right. 

Mr. Naventon. In June of this year at the time you signed con- 
tracts agreeing to pay $5.70 for all vaccine purchased until July 30, 
1957, there was not a sufficient supply of polio vaccine to meet demand ? 
Is that accurate ? 

Mr. Hovey. AsI recall the situation ; yes. 

Mr. Naventon. At the present time the supply situation is much 
better ; is that correct ? 

Mr. Hovey. I understand it is; yes, sir. 

Mr. Naveuton. So there is actually a little more vaccine than is 
being presently distributed ? 
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Mr. Hovey. It is possible. 

Mr. Navueuron. In view of that, and in view of this history of de- 
clining prices on this type of drug, do you think that you were justified 
in committing yourself to pay a fixed price of $5.70 for a full year in 
advance ¢ 

Mr. Hovey. Well, at the time we solicited bids on that contract, as 
you stated, the material was still in short supply. We could not fore- 
see it becoming available in such volume production as soon as it did. 

Mr. Naventon. You were not worried that the price would go up; 
were you ? 

Mr. Hovey. No. 

Mr. Naveuon. The only way it could go would be down ? 

Mr. Hovey. Or level off. 

Mr. Naveuton. It would be either stay the same or go down, but it 
would be very unlikely to go up? 

Mr. Hovey. That was our assumption. 

Mr. Naueuton. Under those circumstances why did you contract for 
such a long period in advance ? 

Mr. Hovey. Well, it was an open-end contract. We did not commit 
ourselves to buy any particular quantity. We did not think we were 
tying ourselves up to any particular commitment there. 

Mr. Naveuton. You tied yourself up as to price; did you not? 

Mr. Hovey. No. We still had the clause that any reduction made 
to anyone else, we would get the same reduction. 

Mr. Naveuton. That did not give you any control over the price 
ee That was solely within the control of the company; isn’t that 
right? 

Mr. Hovey. Well, probably so. 

Mr. Naveuton. So that in effect you allowed the companies more 
or less to set the price for the next year? Did you not allow the 
companies to set the price for a full year in advance? 

r. Hovey. We did, but so did the General Services Administra- 
tion have the same type of contract. 

Mr. Resce. If I may interject there: Am I right in that this is a 
seasonal operation ; that is, the inoculations are accelerated during cer- 
tain months of the year, and slack off during other months? 

Dr. Price. I think, perhaps, I can best answer that question. This 
is certainly true. The medical profession has quite generally taken 
the attitude that the ideal time to administer the vaccine is in the 
period between the epidemic seasons in order to protect the children 
with immunity by the time of the onset of the season. 

The season occurs during the late spring, summer, and early autumn 
months, and generally coincides with the time of the year when 
children are out of school. 

So we anticipate that the greatest demand for vaccine will occur dur- 
ing the late fall and winter months, and the early spring during times 
not only when it seems medically most desirable to use the material, 
but also during times when children are most accessible. 

Mr. Fountatn. What about vaccine production? Is it on a sea- 
sonal basis, or do they have year-round production ? 

Dr. Price. Well, I do not think one can generalize on that, Mr. 
Fountain, for the reason that the companies have not ironed out their 
production problems to the point where they, I think, know exactly 
what they can plan on in the way of seasonal production. 
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My guess would be that they are pretty well on straight-line pro- 
duction on a year-round basis, and one of the reasons for this is that 
they are not necessarily restricted to sales within the United States. 
Most, if not all of these producers, have significant foreign sales. 
However, until recently they had not been able under the rules estab- 
lished by the Department of Commerce to export the vaccine. It is 
only in the last quarter, and in the present quarter, that any quotas 
for export have been established. 

Now, this will give them an additional outlet for the sale of their 
vaccine, and it will tend to encourage their continued production; it 
will help equalize the seasonal aspect of this question because in other 
parts of the world, and particularly in the Southern Hemisphere, the 
polio season comes at the opposite side of the calendar. 

The demand will come during those parts of the year when the 
demand is least here in the United States. 

One other factor which has not been mentioned here, and which I 
think is pertinent to any evaluation that the companies may have made 
about what the market for this material may have been—and it seems 
to me that this would certainly have affected their planning. All of 
you read within the past few days of the attenuated live virus vaccine 
of Dr. Albert Sabin. This is not something which has been disclosed 
asasurprise. The fact that various people were working in this direc- 
tion, including Dr. Sabin, had been known before Dr. Salk’s vaccine 
was developed. There were, all along, a great many people who felt 
that the principle of an attenuated live virus vaccine was medically 
superior to a killer vaccine such as the Salk vaccine, and when the 
Salk vaccine came along, many people looked upon it as a strictly 
interim kind of thing. 

So, I am sure the manufacturers must have taken into consider- 
ation the possibility that the market for this type of product might 
eventually and probably within a relatively short period of years be 
eclipsed by the development of a totally different kind of product. 

Mr. Reece. With reference to the price, in looking over the schedule 
that was put in the record, it appears that on October 7, 1955, the price 
was $7.13 and then on February 13, 1956, it dropped 80 cents to $6.33 
and then in May, which was bid on in June of 1956, it dropped 60 
cents to 70 cents. So, there have been 2 declines during the present 
year of 80 cents and 60 cents, respectively, which the purchasing de- 
partment took advantage of or got the advantage of. 

Mr. Fountatn. Dr. Price, I see Mr. Mintener is here, and we would 
like to take him this afternoon. We will probably have to ask him 
to come back tomorrow, however. 

We will call Mr. Mintener at this time. 

Mr. Reece. Is there any way we could conclude these hearings to- 
day, Mr. Chairman ? 

Mr. Fountarn. No; there is no way we can do it. 

Mr. Reece. Off the record. 

(Discussion off the record.) 

Mr. Fountarn. Mr. Mintener, I believe you are former Assistant 
Secretary of the Department, and I understand that you have just 
recently resigned and have gone into the private practice of law. 

Mr. Mintener. As of 12:01, a. m., this morning, Mr. Fountain. 

Mr. FountTAtn. I will give you that boost if there happen to be any 
prospective clients nearby. 
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Mr. Mrntener. Thank you. 
Mr. Fountarn. You have been very cooperative in coming to testify 
today at the subcommittee’s request. We have a few questions which 
we would like to as‘: you at this time. 

As I explained to the other gentlemen who are present that while 
we do not normally take sworn testimony from representatives of the 
executive departments, however, there is a possibility, at least, of 
litigation on behalf of the Government as a result of this hearing, 
such as was the case in some previous hearing of the subcommittee. 
However, I certainly hope nothing will happen to any of those who 
testify so that we will have to use that sworn testimony, although 
there is always such a possibility. 

I would like to ask you at this time to be sworn. 

Would you raise your right hand? 

(Mr. Mintener, doing as directed.) 

Mr. Fountain. Do you swear the testimony that you are about to 
give will be the truth, the whole truth, and nothing but the truth, so 
help you, God ? 

Mr. Mintener. I do. 






TESTIMONY OF JAMES BRADSHAW MINTENER, FORMER ASSISTANT 
SECRETARY OF THE DEPARTMENT OF HEALTH, EDUCATION, AND 
WELFARE 


Mr. Fountain. Mr. Mintener, will you give us your full name and 
your position, or your former position with the Department ? 

Mr. Minrener. My full name is James Bradshaw Mintener. How- 
ever, I usually drop the “James.” 

I was appointed by President Eisenhower as Assistant Secretary 
of the Department of Health, Education, and Welfare in August of 
1954, and was sworn in the day after Labor Day, 1954. 

Mr. Founrarn. Generally, what were your duties as Assistant 
Secretary ? 

Mr, Mintener. My principal duties, Mr. Fountain, were Assistant 
Secretary in Charge of Federal-State Relations. I was in charge of 
field operations of the Department; that is, our nine regional offices, 
and because I helped write the food and drug law back in the thirties 
when I was general counsel for the Pillsbury Flour Mills in Min- 
neapolis, Mrs. Hobby asked me to take charge of the Food and Drug 
Administration, which was a unique situation in the office at that time. 
She asked me to take that responsibility. So, I had that responsibility 
with respect to the 16 food and drug offices around the country. 

After Mr. Rockefeller left, I had some responsibility in connection 
with our international operations. I generally had charge of the five 
institutions with respect to which our Department had some respon- 
sibilities, namely, Howard University, Freedmen’s Hospital, St. Eliza- 
beths Hospital, Gallaudet College for the Deaf, and the American 
Printing House for the Blind, in Louisville, Ky., and I was also in 
charge of civil defense. 

I think that is all. 

Mr. Founrarn. Thank you. 

Mr. Mintener, on May 16, of last year, 1955, during hearings which 
took place before the Senate Labor and Public Welfare Committee, I 
84073—56——5 
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believe Secretary Hobby asked you to respond to a question concern- 
ing the price of polio vaccine and you estimated at that time that the 
rice to the Government of 9-cubic-centimeter vials would vary from 
7.13 to $7.65, which is a rate of about 79 to 85 cents per cubic centi- 
meter. 

I would like to ask you what was the basis for those figures ¢ 

Mr. Mintener. My recollection, Mr. Fountain, is that Mrs. Hobby 
or somebody else anticipated that question, and asked me to be re- 
sponsible for it, and I believe, as I recall, I asked Mr. Foster to get 
this information for me, and my best recollection is that those figures 
were based upon information that Mr. Foster gave me. 

Mr. Reece. You were not under oath then ? 

Mr. Mintener. I beg you pardon? 

Mr. Reece. You were not under oath at that time? 

Mr. MinTener. No, sir. 

Mr. Fountary. Do you object to being under oath, Mr. Mintener ¢ 

Mr. Mrntener. No, sir. 

Mr. Founrain. It would not in any way make any difference in 
your testimony ; would it / 

Mr. MintTener. No, sir. 

Mr. Fountarn. Thank you. 

Mr. Horirrep. You were under your oath of office to represent the 
people of the United States in your official capacity ? 

Mr. Mrintener. That is right, Mr. Holifield. 

Mr. Fountain. So you yourself, individually, were given those 
figures not based upon your own personal knowledge but upon infor- 
mation which you received from Mr. Foster? 

Mr. Minrener. My recollection, Mr. Fountain, is that I got it 
from Mr. Foster, but I might have gotten some of it from somebody 
else, but that is my present recollection. I checked with Mr. Foster 
this noon, and that is his recollection. 

Mr. Founrary. Are you in a position to know whether or not each of 
the six firms which were licensed to sell vaccine were approached by 
the Department for a price estimate 

Mr. Minrener. I have no knowledge of that ; no, sir. 

Mr. Fountain. You do not know who approached these firms, if 
anyone did, on behalf of the Department ? 

Mr. Mintener. No, sir; I don’t. 

Mr. Founrarn. Did you have occasion to meet with one or more of 
the representatives of these six companies yourself, Mr. Mintener ? 

Mr. Mrnvener. Yes, sir. 

Mr. Founrarn. I would like to ask you on how many occasions since 
January 1, 1955, did you meet with one or more of the representatives 
of the six companies which were licensed to produce polio vaccine ? 

Mr. Minrener. Well, I cannot remember all of them, but I would 
sy there were three principal meetings, Mr. Fountain, and my con- 
nection with this whole thing was accidental because I happened to be 
speaking at Boca Raton, Fla., on the 15th of April 1955, at the annual 
meeting of the American Drug Manufacturers Association. 

My recollection is that I arrived at Boca Raton in the late after- 
noon of the 14th—that would be Thursday afternoon, the 14th of 
April, and I had hardly gotten into the room when I had a long-dis- 
tance telephone call from Mrs. Hobby. She put Mr. Allen Pond, as 
I recall, on the phone to tell me that she had just been directed by the 
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President to try to work out a program so that if and when the vaccine 
was available there would be an equitable distribution of it. 

I was told, because it was my first contact with the drug manufac- 
turers, that there were 1 or 2 possibly of the manufacturers of vaccine 
at this meeting. 

So, I immediately ascertained that all six of the manufacturers were 
there. I was asked to invite the manufacturers to come to a meeting, 
and I think it was on the 22d of April here in Washington, to try to 
work out this plan for distribution, which would be attended by 
scientists, doctors, public health service officials, State health service 
oflicers, and so forth, and I did get the six together and transmitted 
this invitation from Mrs. Hobby to come to this meeting and all of 
them said they would come. 

That was a purely informal occasion, and I simply issued the invi- 
tation to them. 

My recollection is the next connection I had or the next meeting with 
the drug manufacturers was on the 21st of April, the day before this 
large public meeting on the 22d, and at that time the Public Health 
Service which was very interested in finding out from the manufac- 
turers what their projected production would be and what their facili- 
ties would be, and so forth, because the two vital problems that the 
Public Health Service had was to see that the vaccine was safe and, 
secondly, to see that it was produced in as large quantities as possible 
and made available as rapidly as possible. 

So, having come from industry and having worked on these prob- 
lems, I suggested that the industry might give us this information or 
they might not. They were not required to do so, and I do not believe 
they ever did so before. I made the suggestion, I believe, that I per- 
sonally interview the manufacturers separately and individually, and 
have a stenotypist there who would take down everything that was 
said. I pledged that none of the information given me by any manu- 
facturer Salil be furnished to any other manufacturer, and that the 
stenographic report of the information he gave us would be given to 
him, or a copy of it, and that was done. I believe those are the tran- 
scripts that you have referred to heretofore which I got in confidence, 
and which I pledged would not be released except with their per- 
mission. 

I think the next contact I had with the manufacturers was when Mrs. 
Hobby asked me to preside at a meeting—I forget the date—but it was 
the latter part of April, when she could not be there because of the 
illness of her husband. That was a general meeting held over in our 
auditorium. 

Those are the meetings that I recall, Mr. Fountain, that I had with 
the industry people. 

Mr. Founra1n. Who else from the Department was at either of those 
meetings ? 

Mr. Minrener. Nobody from the Department was present at the 
Boca Raton meeting. 

Mr. Fountain. What was the date of that meeting? 

Mr. Minvener. That was the 14th of April 1955. That was when 
I merely issued Mrs. Hobby’s invitation to come to the meeting on 
the 22d. 

At the meeting on the 21st there were various people there, and my 
recollection at the present time is that Mr. Allen Pond, Mr. ‘Thomas 
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Foster, Mr. James Foristel, who was then Mr. Banta’s Deputy General 
Counsel, and Dr. Price were there, as I recall, for part of the discus- 
sions with the 6 manufacturers, and 2 or 3 other members of the Na- 
tional Institutes of Health and the Public Health Service were there, 
whom I cannot remember because I have never read those transcripts 
since we took them that day. 

Mr. Fountain. Were representatives of each of those six companies 
present at these respective meetings to which you have referred ¢ 

Mr. Mintener. My recollection is that the president or the principal 
ofiicer, or vice president, or executive vice president and his research 
man, or some scientific man, was present at each of my separate inter- 
views with the manufacturers. There may have been a production 
man there at 1 or 2 interviews but generally there were 2 people there 
from each company. 

Mr. Fountatn. What was the subject matter of your discussions 
with them on these occasions ? 

Mr. Mrntener. Principally productive capacity and production 
schedules, as I recall, Mr. Fountain. 

Mr. Founrarn. Supply and distribution problems? 

Mr. Minrener. Yes, sir. 

Mr. Founratn. Do you know of anyone else who was present besides 
the individuals you referred to? 

Mr. Minrener. No; but I could easily refresh my recollection by 
looking at those transcripts which I have not seen since. 

Mr. Founrarn. I think we have transcripts of the 21st and 22d, 
but I am not sure about the 14th. Do we have those ? 

Mr. Mrnrener. No, sir. 

Mr. Fountain. We do not have any of April 14? 

Mr. Mrnrener. No; there were no minutes; I just issued Mrs. 
Hobby’s invitation. 

Mr. Founratn. That was the occasion when you say you went to 
the meeting by accident, because you happened to be down in that 
area ? 

Mr. Mrntener. I happened to be speaking at this convention the 
next morning, and the evening before [ found out these six men were 
there. I asked them to come down so I could issue this invitation. 

Now, there may have been others there, but I do not recall who 
they were. 

Mr. Founrarn. You did not speak to those men in a group, but 
there were representatives of all the companies ? 

Mr. Minrenpr. Well, there were several of them, but I do not 
remember how many I spoke to at a time, but I issued the invitation 
to all six of them personally. 

Mr. Fountarn. When you had your next meeting, was the question 
of price discussed with the representatives of these companies? 

Mr. Mrinrener. Price may have been mentioned in the transcript, 
but I had no interest in price because the information they asked 
me to get was with respect to the production or production schedules. 
It may have been mentioned, but I have no recollection of it. 

Mr. Founratn. You have no recollection of it ? 

Mr. Mrntener. No, sir. 

Mr. Reece. Those records which have been presented to the com- 
mittee—are those the ones which cover this particular question ? 
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Mr. MinTeEneER. It is my understanding that those are the transcripts 
that Mr. Banta brought up here this morning before lunch. They 
are in blue covers. 

Mr. Reece. I hesitate to say so, but the transcript of record, it 
would seem to me, would be more complete than somebody speaking 
from memory after a period of 2 years. 

Mr. Minrener. That is the best evidence, I would say. 

Mr. Fountain. I think you have referred to Secretary 

Mr. Reece. Someone could pick up the record and ask him a question 
about what was said at that time, while he is under oath now, and 
he could very well overlook a fact. 

I mean, it is not quite fair to a witness, Mr. Chairman, because I 
think when you have the record here of what transpired at a meeting 
on April 21, 1955, that is the best evidence. 

However, if "tou was some pertinent fact that is not in the 
record, you could ask him about that, but asking him from memory 
to state who was present and who was not, is very difficult to answer 
at this late date. 

Mr. Founratn. You have already raised that objection a number 
of times, Mr. Reece. I think all of us realize that the human mind 
has certain frailties and no one can be exactly correct in every re- 
spect in anything he is saying about meetings and places and who was 
there; it is bound to be b: sed upon his best recollection. 

Mr. Mintener. That is what I understand you wanted. 

Mr. Founratn. That isright. However, 1 do want you to give us a 
little more information about the April 14 meeting. 

I understand Secretary Hobby in her report to the President on 


May 16, 1955, stated that on April 14,1955: 

A senior member of our Department met with the presidents of five producing 
companies, and the executive vice president of the sixth firm, to discuss supply 
and distribution problems and the proposed meeting on April 21 and 22 


Mr. Mrinrener. I am the one referred to, but I have no recollection 
now of discussing any supply problems that evening. My mission was 
to give the invitation to come to the meeting of the 22d. 

Mr. Founratn. You are the senior member of the Department to 
which Mrs. Hobby was referring? 

Mr. Mrntener. Yes, sir. 

Mr. Founrarn. You say you have no recollection of discussing tiie 
supply and distribution problems? 

Mr. Minrener. No; I would not say that was not mentioned during 
the course of this discussion, but that was not the important thing, as 
far as I was concerned. 

Mr. Founratn. Do you know why she made this statement in her 
report to the President ? 

Mr. Mintener. No; I do not. 

Mr. Fountain. Exactly where did this meeting take place? 

Mr. Mintener. At the Boca Raton Club, I think it is called, or 
hotel, at Boca Raton, Fla. 

Mr. Founrarn. How long did it last ? 

Mr. Minrener. Oh, I would say 20 to 25 minutes. That is my best 
recollection. 

Mr. Fountarn. And you say no records were made of that meeting ? 

Mr. Mrintener. I am sure they had never seen me before. 
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Mr. Fountarn. No records or recordings or notes were made on 
that particular occasion ? 

Mr. Minrensr. No, sir; they had never seen me before. My name 
was on the program, and otherwise they had never heard of me before, 
and I had to sort of introduce myself to them. 
ae Fountain. You are familiar, Mr. Mintener, with the antitrust 

aws? 

Mr. MinTener. Yes, sir. 

Mr. Founrarn. I imagine, of course, that you are aware that title 
I of the Sherman Act prohibits price-fixing agreements? 

Mr. Mintener. Yes, sir. 

Mr. Founrarn. Are you also aware, or would you agree, that any 
meeting attended by representatives of companies which controlled 
the total production of a particular commodity creates a situation 
where a price-fixing agreement or other conduct in violation of the 
Sherman Act could occur? 

Mr. Minrener. May I have that question read, please? 

Mr. Founrain. Mr. Reporter, would you please read the last ques- 
tion to the witness? 

The Reporter (reading) : 

Are you also aware, or would you agree, that any meeting attended by repre- 
sentatives of companies which controlled the total production of a particular 
commodity creates a situation where a price-fixing agreement or other conduct 
in violation of the Sherman Act could occur? 

Mr. MrintTener. Could occur? 

Mr. Founrtarn. Yes. 

Mr. Mrinrener. Oh, yes; it is possible. 

Mr. Founratn. Well, in view of that, do you not think it might 
have been advisable for you not to attend such a meeting without 
making arrangements that a careful record be kept to avoid any 
possible inference that an antitrust violation could have occurred ? 

Mr. Mintrener. Well, I did not think so at the time, Mr. Fountain, 
because this was purely an informal matter, and I was just simply 
issuing the invitation to come to a meeting on the 22d. I had never 
seen these men before, and I did not know who they were until I was 
introduced to them, and all I did was tell them that Mrs. Hobby would 
like to have them come to this meeting on the 22d, and to bring their 
scientific people with them for the purpose of discussing this proposed 
program for allocating the Salk vaccine. 

Mr. Founrarn. As I understand from your previous testimony, 
you were already down there, and did not know you were to attend 
this meeting until you were contacted by Mrs. Hobby. 

Mr. Mrinvener. That is right. 

Mr. Founrarn. Then, I assume you did not feel it necessary to take 
any precaution to insure that representatives of the various companies 
would not come to some agreement on price while you were present? 

Mr. Mintener. Well, I think the meeting broke up and I do not 
ae was any—lI think they all left when I left, and that was the 
end of it. 

Mr. Fountarn. They all left the meeting at the same time you left ? 

Mr. Mrintener. That is right. 

Mr. Founrarn. Did you get there at the beginning of the meeting ? 

Mr. Mintener. I cannot remember who got there first. 
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Mr. Fountatn. You have no way of knowing that they did not 
have another meeting during the convention ? 

Mr. Mintener. No; I know nothing about that. 

Mr. Reece. Mr. Chairman, that would not be his responsibility if 
they had. 

Mr. Founratrn. I have not said it was. I was simply asking the 
question. 

Mr. Mintener. I say I understood you asked me if I knew of any 
such meeting. I never heard price mentioned all the time I was in 
Boca Raton, so far as the Salk vaccine was concerned. 

Mr. Fountain. You knew of no meeting, and you have no way of 
knowing whether another meeting of those representatives was held? 

Mr. MinteneER. No, sir; I do not. 

Mr. Fountarn. Were you aware, Mr. Mintener, at the time you 
testified on May 16, that the price being paid by the National Founda- 
tion for polio vaccine was 30 to 35 cents ¢ 

Mr. MinTeNeER. I must have heard it mentioned, Mr. Fountain, but 
as of today I have no impression of having known it at that time. If 
I did, it was the result of loose talk around the oflice. I never saw 
the contract. 

Mr. Fountain. You never made any effort to find out what the 
National Foundation was paying? 

Mr. Minrener. No, sir. 

Mr. Founrarn. You did not feel it incumbent upon you to make 
any investigation to find out? 

Mr. Minrener. No; because as I say, I got into this whole thing 
accidentally, because 1 happened to be there. 

Mr. Founrain. But you did attend the subsequent meeting ? 

Mr. Mintener. I beg your pardon? 

Mr. Fountarn. You did attend the subsequent meeting in connection 
with this program ¢ 

Mr. Mintener. I attended the two meetings I referred to; yes, sir. 

Mr. Fountain. Those two meetings? 

Mr. Mintener. That is right. 

Mr. Fountain. There probably were a lot of other meetings in 
connection with the same thing? 

Mr. Mintener. Oh, | am sure there were. 

Mr. Reece. Would you yield for just a brief moment, Mr. Chair- 
man ¢ 

Mr. Fountain. Yes, sir. 

Mr. Reece. Reference has been made several times to the price that 
the foundation paid. Did Mr. O’Connor at any time so far as you 
or as your associates know interpose any objection or raise any serious 
question about the price that the Government was paying for the 
vaccine ¢ 

He is an important figure in this picture and, incidentally, a rather 
important taxpayer, I understand. 

Mr. Founrarn. Who is that? 

Mr. Reece. Mr. Basil O’Connor. I was just wondering if he at any 
time cautioned against the price that the Government was paying or 
complained that it was too high? 

Mr. Mrinterer. I think I have seen Mr. O’Connor twice, and I have 
never heard any discussion one way or the other, Mr. Reece. I never 
heard him mention that. 
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Mr. Founrarn. You had nothing to do with the setting of the price ? 

Mr. Mintener. No, sir. 

Mr. Founrain. And you did not engage in any discussions con- 
cerning the price? 

Mr. Minrener. No, sir. 

Mr. Fountain. Who has the chief responsibility for determining 
what the price will be or negotiating for the price or inviting bids for 
price 

Mr. Minrener. I frankly do not know, Mr. Fountain. Do you 
mean in our Department ? 

Mr. Founrain. Yes. 

Mr. Mintener. I do not know. 

Mr. Fountrarn. Do you know Mr. Hovey, who has testified here 
today, before he came up here? 

Mr. Mintener. Well, I may have seen him around the building. 

Mr. Founrarn. He is the chief purchasing officer. 

Mr. Mintener. I did not know that until today. 

Mr. Fountarn. Of course, our Government is right big; I realize 
that. 

Mr. Minrener. I have nothing to do with that phase of the opera- 
tion. 

Mr. Fountain. I appreciate that, and yet, Mr. Mintener, at the 
May 16 hearings you testified on page 155, I believe it was, as follows, 
and I quote: 


ext bdo ble ete et. ee os 


2st 


We believe that the prices of which we have been advised are reasonable. 


Now, what did you base that statement upon? You told the com- 
mittee that you believed the prices that you had been advised about 
were reasonable. 

Mr. Minener. Oh, I suppose the conversations I had with some- 
body in the Department ; I do not remember. 

Mr. Fountain. In other words, you were giving the committee 
information which was not based on your own knowledge, but upon 
some information you had received from somebody else in the Depart- 
ment ¢ 

Mr. Mintener. I could not say about specific information received, 
but general information. 

Mr. Fountain. Well, you recall when you were advised of these 
prices ? 

Mr. Mintener. I beg your pardon ? 

Mr. Founrarn. You recall when you were advised of these prices? 

Mr. Mrintener. My recollection is that I asked Mr. Foster over the 
telephone for them, and he transmitted them to me over the telephone. 

Mr. Fountarn. There were no written communications concerning 
them, which came to you? 

Mr. Minener. Not to me. 

Mr. Fountarn. Or between you and Mr. Foster, or anyone else ? 

Mr. Mintener. No, sir; my recollection is that I made some notes 
of what he said. 

Mr. Fountarn. Did your secretary take it down ? 

Mr. Mintener. No, sir; do you mean did she monitor the conver- 
sation ? 

No, sir; I do not like that business. 


ee ee ee ee 
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Mr. Fountatn. Well, then, I take it that you do not know on what 
evidence the Department based its belief that 79 to 80 cents per cubic 
centimeter in 9-cubic centimeter vials was a reasonable price / 

Mr. Mintener. No, sir; I just expressed my own opinion, which 
was not expert at all. I do know from what I have heard that this 
is the most complicated drug that has ever been developed. It is 
developed in each monkey, and there are no two monkeys alike. The 
monkey supply was cut off twice. I had that information, and the 
process was a very, most difficult one that the drug manufacturers 
have ever gone through, and knowing from my previous experience 
in industry how expensive these new processes are to put out, there 
is almost always a loss in the beginning, and I was not surprised at 
the price from the information I had, which was meager. 

Mr. Fountatn. Of course, you are aware of the fact that the na- 
tional foundation expended considerable sums of money in research 
and in making it possible for the production of the Salk vaccine ? 

Mr. MinteneErR. I heard that; yes, sir. I did not know the figure 
until it was mentioned today, though. 

Mr. Reece. Off the record. 

( Discussion off the record.) 

Mr. Reece. Reference has been made to the foundation having spent 
$25 million for research in the prevention of polio, and I had not 
gotten the impression that the $25 million was spent in developing the 
Salk vaccine, but a considerably lesser amount. I am not in any wise 
depreciating the importance, because we all realize that it was a tre- 
mendously important thing that the foundation did, for which the 
foundation and the officials of the foundation deserve the highest 
praise. But I thought the mentioning of the $25 million as it was 
brought into the record rather gave the wrong impression of the pur- 
pose for which it was spent. 

Mr. Fountain. You may be right, Mr. Reece. I do not know just 
how the money has been spent. 

Reading again from Mr. O’Connor’s statement before the Committee 
on Labor and Public Welfare, June 14 and 15, he said: 


This cannot be described as a precipitate undertaking. The Salk vaccine is 
the result of 18 years of effort on the part of the American people— 


I imagine he means through their contributions to the foundation. 


through scientific endeavor, to solve the polio problem. 

Of course, during that 18 years a considerable amount of work was done, 
and therefore you have a period of at least 18 years of intensive scientific 
research by the greatest scientists in the country, if not in the world, leading up 
to the conclusions which we have reached, namely, the American people, through 
the national foundation, have found a safe and effective preventive to paralytic 
polio—have no doubt about that—in the Salk vaccine. 

Mr. Reece. That is right. 

Mr. Fountarn. So that does indicate they have played a great role 
in the development. As a matter of fact, in the testimony, he said: 

Before we called in the pharmaceutical companies we were satisfied we had 
the answer. 

Mr. Mintener, who else testified before the committee in the Senate 
with respect to the price which the Federal Government would have to 
pay for this Salk vaccine, other than you? 
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Mr. Mrnrener. I think Mrs. Hobby gave some figures at that hear- 
ing, Mr. Fountain. 

Mr. Fountarn. Did she not have you there as her expert to justify 
the cost involved, or the expenditures? You were seeking funds, were 
you not? 

Mr. Mrnenxr. I beg your pardon. 

Mr. FountTarn. You were seeking funds, were you not? 

Mr. MinTener. Yes. 

Mr. Fountarn. When you made the statement: 


We believe the prices of which we have been advised are reasonable. 


Did you advise the committee that it was your personal opinion based 
upon your own personal investigation and knowledge, or did you tell 
them that it was simply information which had come to you from 
others in the Department who had spent more time on this matter and 
were better equipped to give evidence with respect to the price? 

Mr. MinTeENneER. I don’t think I gave any explanation. I think what 
you read was the full testimony. 

Mr. Fountarn. Then the committee was justified in believing that 
was your personal opinion; were they not ? 

Mr. Mrintener. My personal opinion; yes, sir. 

Mr. Fountrarn. That the prices were reasonable ? 

Mr. Mintener. Yes, sir. 

Mr. Founrarn. But you have no basis for having made that state- 
ment, other than the information which you say you got from Mr. 
Foster ? 

Mr. Mrintrener. No; plus my general experience on new produc- 
tion—how expensive it is and so forth. 

Mr. Founrarn. That is general information ? 

Mr. Mintener. That is right. 

Mr. Founratn. You had no information about the cost? 

Mr. Mintener. No, sir. 

Mr. Founrarn. You had no conversation with various companies 
in an effort to determine what would be a fair and reasonable price— 
what their cost of production would be? 

Mr. Minrener. No, sir. 

Mr. Founrarn. In view of the tremendous volume of Salk vaccine 
which would be purchased by the Federal Government, and the mil- 
lions to be count 

Mr. Minrener. That is right; I know as a father I would have 
paid $100 for a shot, if I had a child 

Mr. Fountain. I know you would have. Any of us would have. 

Mr. Minrener. It seemed to be very reasonable to me. 

Mr. Reece. I do not like to ask the chairman to yield, but the ques- 
tioning is prolonged and some things come up I would like to have 
clarification on. 

From the very inception it would appear evident that the officials 
of the Department were very much aware of the provisions of the 
antitrust laws and the anti-price-fixing provisions. They were very 
cautious, from what has been said here today, about discussing price. 
My feeling is that they were possibly too cautious about it, but possibly 
they had no other alternative than to be too cautious. 

I hardly see how—unless they had gone in and sat down with these 
five companies and analyzed their figures with them and discussed 
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them—they could have reached a factual conclusion as to what the 
cost was going to be. They took the best information that was avail- 
able, I assume. On the price angle they were between the horns of a 
dilemma in determining the price in advance, it would seem to me, 
Mr. Chairman. 

Mr. Founrarn. Well, I think there is some merit in your statement, 
Mr. Reece, and yet I can easily see how representatives of the Depart- 
ment, if they knew what the national foundation was paying—assum- 
ing that it was approximately cost—certainly would have been inter- 
ested in knowing and there would have been nothing wrong in their 
saying to the companies: 

Look here; we think you are all too high. We do not think that 79 to 85 cents, 
or more than double the foundation price, is reasonable, particularly since the 
Government is going to buy such a large volume of it. 

I do not see that there would have been any objection in their making 
that investigation, but apparently thus far, on the basis of the testi- 
mony—other testimony may reveal other facts—no investigation was 
made as to whether or not the price was reasonable, other than general 
information that it sounded like it was reasonable, because, after all, 
we are very anxious, as you said, to get the vaccine and get it out in 
a hurry. 

Mr. MinteneEr. We were in an emergency ; that is what it amounted 
to. 
Mr. Founrarn. I know you were. 

Mr. Reece. It would appear that Mr. Basil O’Connor was the best 
informed man outside of the Government and outside of the industry 
itself who would be available to the committee either then or now to 


this committee to discuss the reasonableness of price when related to 
the production and distribution schedules at the time. Iam wondering 
if the staff has consulted Mr. O’Connor or if the committee ane to 


call Mr. O’Connor to have him advise with us on that one subject on 
which he is probably the best authority outside the industry itself. 

Mr. Fountain. Mr. Naughton, maybe you can give the committee 
the benefit of the information which we have gotten thus far. 

Mr. Naucuton. We have consulted with the foundation. Asa mat- 
ter of fact, the price they were paying was published in a great many 
places. It was certainly no secret. 

Mr. Reece. It was stated in the hearings. 

Mr. Nauecuton. Yes, and we cenliateal from the foundation, and 
got the exact prices they paid per vial and the name of each manu- 
facturer. 

Since the foundation was not specifically advised that this informa- 
tion would be made public, I think it would be sufficient to say that the 
range of prices is between 30 cents and 35 cents. No price was lower 
than 30 cents and no price was higher than 35 cents. 

Mr. Reece. I did not have in mind so much what they actually paid, 
because that has been in a general way established, but I was thinking 
of Mr. O’Connor’s opinion with reference to the reasonableness of the 
price that was paid as the program developed and what price was nec- 
essary to develop a rapid production of safe vaccine so as to meet the 
requirements as early as possible. It seems to me that Mr. O’Connor 
ought to be consulted on that aspect of it. 
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Mr. Fountarn. Maybe we can get some information from him on 
that. But it seems to me that the reasonableness of the price might be 
dependent toa large extent upon the reasonableness of the profits based 
upon cost. 

I would like to ask Mr. Mintener this question: Now that you have 
heard what the foundation was paying—and the information we have 
indicates it was approximately cost—with such a tremendous volume 
being purchased by the Federal Government does it strike you that 
double what the foundation was paying might have been too high ? 

Mr. Mintener. Well, this is purely a personal opinion, Mr. Foun- 
tain—my impression is—it may be wrong, but my impression is that 
this price that the foundation paid was pulled out of the air 
before the vaccine was even manufactured, so I don’t think that there 

yas any cost accounting. 

Mr. Reece. I think that is rather indicated in Mr. 

Mr. Minrener. That is my impression, but I don’t know. 

Mr. Fountatn. I think one of the witnesses before the Senate com- 
mittee said they just took an arbitrary figure and used that as a guide. 
Of course, that is not a very good way to spend taxpayers’ money, 
just taking an arbitrary figure. 

Mr. Reece. But the figure that the foundation paid was more or 
less taken out of the air. I do not know whether the foundation has 
the responsibility, as the officers of the Federal Government have, 
for seeing that a production program was developed in industry that 
would meet the needs. Our officers had that responsibility. Now, 
if Mr. O’Connor were before us we could develop his views on all 
phases of the subject. 

Mr. Fountarn. Of course, his, too, would be a question of opinion, 
T expect, because he has already indicated what the cost was. 

I imagine—I do not like to imagine, but I would say I assume on 
the basis of his testimony that the foundation was able to supply some 
of these companies with a good bit of information and maybe some 
criteria as to what it would cost to produce based on their own 
experience. 

Mr. Mrintener. Excuse me. I would doubt that, Mr. Fountain. 

Mr. Fountain. You would? 

Mr. Mintener. This whole operation was a laboratory operation, 
as I understand it, before it was turned over to the manufacturers. 
They developed the processes themselves. 

It is like developing a cake mix, which I used to know something 
about. The kitchen develops the recipe, and that makes 3 or 4 good 
cakes. Then when that recipe is turned over to a pilot plant to make 
dozens of cakes you have to change, and you have a lot of production 
problems you would not have in the kitchen. 

Mr. Fountain. That is true. 

Mr. Mrntener. That is a new recipe and that is turned over to a 
factory to make millions of cases of cake mixes and you have an 
entirely different problem. 

I would think the manufacturers developed the processes themselves 
under the direction, probably, of Dr. Salk, but his was only a labora- 
tory operation, as I understand it. I may be wrong, but that is my 
impression. 

Mr. Fountain. Mr. Naughton, have you a comment? 
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Mr. Naventon. We have made inquiry on this point, trying to 
establish whether the foundation price was cost or not. I do not think 
the foundation was positive that it was cost. It was assumed to be 
cost at the time they went into the program. The only way you could 
find out whether it was cost or was not would be by making a thorough 
audit of each company’s books. 

However, you have some other indication as to whether or not these 
cost figures might be accurate, in the form of reported profits. _ 

Are you aware, Mr. Mintener, of the profits made by the companies ? 

Mr. Mintener. On Salk vaccine? 

Mr. Naventon. On Salk vaccine or otherwise 

Mr. Mintener. No, sir. 

Mr. Reece. In the memorandum, Mr. Naughton, which you sent to 
the members of the committee, which the press obtained 

Mr. Fountatn. The press did not obtain it from this committee. 

Mr. Reece. I was not indicating how they obtained it—which the 
staff handed to the members of the committee and which the press 
obtained, it stated what the overall profits of these drug concerns were. 
But it did not undertake a breakdown as to the part of the profit that 
might have been derived from the manufacturer on the vaccine, which 
is meaningless, it seems to me. 

Mr. Fountarn. You could not be exact about it, but there are pretty 
strong indications, I think, when you see what the profits of these 
companies were, beginning with the production of Salk vaccine, in 
comparison with the profits of the companies the year prior thereto. 

Mr. Reece. Well, some of the companies that do not have to do 
with pharmaceutical or biologic items 

Mr. Founratrn. I believe I will ask Mr. Naughton at this time for 
that information. 

Mr. Reece. Have declared as much as three 100-percent stock divi- 
dends within the last few months. 

Mr. Fountarn. Will you give us that information, Mr. Naughton, 
for the record ? 

Mr. Naveuton. Yes. 

Mr. Founrarn. And tell us where you got the information. 

Mr. Naventon. This information is, I believe, from Standard & 
Poor’s reports—at least, the information relating to profits. 

Mr. Minrener. Are you asking me a question now ? 

Mr. Naventon. No, I am making a statement with reference to the 
profits made on Salk vaccine. 

Although there were six companies licensed to produce vaccine 
Cutter produced almost no vaccine. The other four companies com- 
bined produced less than the largest producer, Eli Lilly & Co. 

Mr. Mintener. Sharp & Dohme produced very little, as I under- 
stand it. 

Mr. Naventon. They got into production late. 

Mr. MInTENER. Very little. 

Mr. Naventon. Comparatively little vaccine was produced by Eli 
Lilly during the first 6 months of 1955. A great deal of vaccine was 
produced in the first 6 months of 1956. 

According to published figures the Lilly Co. made a net profit of 
$13.6 million on sales of $62.3 million during the first 6 months of 
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1955. During the first 6 months of 1956 Lilly reported a net profit of 
$33.8 million on sales of $90 million. 

Thus during the period when Lilly was selling large amounts of 
Salk vaccine their sales increased $27.7 million and their profits in- 
creased $20.2 million. 

Now, I do not want to leave the implication that the $20.2 million 
is necessarily all from Salk vaccine. 

Mr. Fountarn. That is what Mr. Reece was talking about. 

Mr. Navenron. They did produce other products. However, so 
far as we could find out—we are subject to correction on this—the most 
significant factor in their increased sales was Salk vaccine. 

Mr. Reece. What is there to indicate it ? 

Mr. Mintener. I happen to know, because of my connection with 
the Food and Drug Administration, that they had one phenomenal 
new product that put weight on animals very rapidly—lI forget the big 
long name for it—which was developed at Iowa State College. I know 
they sold that to all feed manufacturers because they used to call me to 
find out when their permits would be available. We had to issue a new 
drug permit to the feed manufacturer. 

Mr. Naveurton. I do not have it exactly, but as I recall the total 
production by Lilly of Salk vaccine for the first 6 months of 1956 
would amount to approximately 30 million ce. 

Mr. Mintener. I don’t know anything about that. 

Mr. Naucuton. That would indicate, of course, if they were selling 
the vaccine for 65 or 70 cents that a considerable portion of their gross 
income was on Salk vaccine, perhaps $22 million or $23 million. 

Mr. Reece. Mr. Chairman, I just think that is one of the things that 
is in that memorandum, that occurred to me as unfortunate. I am just 
as much against these companies that manufacture the vaccine making 
exorbitant profits out of it as any member of the committee, but to 
take the overall profits of a company for this period and relate them 
to a profit in a period in the past without analyzing the operations of 
the company, with a view of getting some information, at least, as to 
what percentage of the profits might have been derived from the sale 
of Salk vaccine, I think does twe things. It puts the Department in 
a very bad light, without any possible way for them to refute it. Then 
it likewise has a tendency to arouse resentment toward those companies 
when their operations may have been entirely proper. 

Mr. Fountain. Nobody, Mr. Reece, has said there has been any- 
thing improper about the operations of the companies. They have 
been most cooperative with the Government. This is just a question 
of whether or not 

Mr. Reece. Mr. Chairman, the inference is clear that Lilly in this 
particular instance derived the major share of its profits from the 
sale of Salk vaccine. That was embodied in the memorandum. It 
went to the press. It became the basic phase of the story which was 
printed in the press, which drew the inference that the profit was—— 

Mr. Fountatn. I have not seen anything in the press indicating 
those figures at all, though they are a matter of public record. Asa 
matter of fact, we got them from the public record. We got them 
from the Library of Congress. 

Mr. Reece. If you go and take them out. 

Mr. Founratn. I agree with you it does not give the complete pic- 
ture; that there are other matters to be taken into account. It could 
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have been coincidental, but I think it is pretty clear that a substantial 
portion of the increase in the profit came from Salk vaccine. 

Mr. Reece. On what do you base that statement ! 

Mr. Founrary. .just a matter of human experience in business. 

Mr. Reece. I have not had that much experience in business. 

Mr. Fountain. I gathered today that the gentleman from ‘Yennessee 
has not had that much experience. 

Mr. Houirrevp. Mr. Chairman. 

Mr. Fountarn. Mr. Holifield. 

Mr. Houtrtexp. I am sorry I did not catch the name of the law firm 
you are associated with. What was the name, Mr. Mintener? 

Mr. Mintener. I haven’t associated yet with a law firm, Mr. Holi- 
field. 

Mr. Hortrteip. You have gone into business for yourself ? 

Mr. Mrnrener. I am going to practice law here, but there are 
some technicalities of getting admitted to the District of Columbia 
bar I have encountered that I thought would be routine. 

Mr. Horirrerp. My attention was diverted, and Ff did not get that 
point. You were going in business for yourself ? 

Mr. Minvener. As soon as I am admitted to practice here I will 
affiliate with a firm. 

Mr. Houtrrevp. Yes, sir. 

Mr. Mrntener. I will be glad to send you a notice. 

Mr. Houtrrerp. I was looking over the Senate testimony, and I 
suppose that was before the authorization committee or legislative 
committee over there, the Committee on Labor and Public W elfare, 
when Mrs. Hobby and you appeared. 

Mr. Minrener. Yes, sir. I think Mr- Fountain said that was in 
May of 1955. 

Mr. Houtrtetp. The question was asked by Senator Ives of Mrs. 
Hobby about the price. Hesaid: 


At what price is this vaccine to be sold per cubic centimeter ? 
and Mrs. Hobby said : 
Mr. Senator, may Mr. Mintener, an Assistant Secretary, answer the question? 


And you did proceed to answer the question, I see on pages 155 and 
156. You displayed quite a knowledge of the prices and procedures 
of wholesalers and retailers and manufacturers in your testimony on 
that page. 

I was somewhat concerned here when I heard your testimony that 
you based your assurance to that Senate committee that the price was 
a reasonable price on the basis of possibly a telephone call from Mr. 
Foster. Am I right in interpreting your testimony as being that? 

Mr. Minrenrr. W ell, I gave my personal opinion that it was a rea- 
sonable price. That is what it was based on, Mr. Holifield. 

Mr. Houtrrevp. Then you really depended upon Mr. Foster to inves- 
tigate this matter ? 

Mr. Mrintener. Yes, sir; because he had been dealing with the manu- 
facturers for years and knew them all. I had never met them before. 

Mr. Horirterp. I certainly will not blame you for not giving to the 
Senate committee a more complete justification of why your personal 
opinion 
Mr. MInTENER. 





I wasn’t asked. 









































76 FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 


Mr. Hoxirrecp. Was what it was, because the questions possibly 
should have been asked you at that time. 

Mr. Minrener. I wasn’t asked, but I would have had to say just 
exactly what I have told you. 

Mr. Ho.irtevp. I see. I do say this: That the Senate committee 
apparently acted upon your assurance, because they questioned Mrs. 
Hobby at the time, and she turned the question over to you, and it 
was upon your assurance that they went ahead and apparently 
approved the price, or, at least, showed no further concern. 

Mr. Founrarn. And authorized some $65 million in expenditures. 

Mr. Houirieip. And that was the basis of the appropriation of some 
$65 million, as I understand it. 

Now, if this committee wants to go behind your assurance of rea- 
sonable price, then I suppose we would have to go to your source of 
information, Mr. Foster, and confer with him. 

Mr. Mintrener. You mean so far as that testimony is concerned ? 

Mr. Ho.irtevp. So far as his furnishing you these prices is con- 
cerned. 

Mr. Mintener. I think the best place to get that is from the manu- 
facturers themselves, and their costs. 

Mr. Houirrevp. I wonder if Mr. Foster would come forward at this 
time. 

Now, Mr. Foster, maybe you could enlighten the committee. Where 
did you get these prices which you quoted to Mr. Mintener ? 

Mr. Fosrrer. If I remember correctly, Mr. Holifield, I called I believe 
the distributor here in Washington or the local salesman and asked him 
what would be the price or what was the price to the customers and 
what was their scale of prices. 

Mr. Horirietp. Their commercial prices? 

Mr. Foster. Yes, sir. 

Mr. Houtrretp. Was that in anticipation of purchasing several mil- 
lion dollars’ worth ? 

Mr. Foster. No, sir; I wasn’t involved in the hearings. I certainly 
didn’t take into consideration, Mr. Holifield, the import of the Gov- 
ernment buying so many million dollars’ worth and that being the 
price. 

Mr. Houtrrevp. This was in point of time, if I may interrupt, before 
the appropriation had been a 

Mr. Foster. Yes, sir. 

Mr. Hotirietp. When you obtained this price ? 

Mr. Fosrrer. Yes, sir. 

Mr. Hotirtevp. You obtained it from one source, you say ? 

Mr. Fosrer. I think I called the wholesale drug house here. 

Mr. Horirtep. Yes. 

Mr. Fosrer. And I called our dispensary, who buy or who are in 
contact with and have catalogs and information and had quotations of 
prices from the salesmen of these various concerns, because at that 
time, if I remember correctly—and I have to refresh my memory— 
there was considerable effort by the different companies or salesmen to 
get into the business—you know, get into competition and try to get 
orders for the vaccine. 1 

Mr. Howirretp. You say there was considerable effort on the part of 
some of these companies wanting licenses to go into this business? 
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Mr. Foster. Of course, they had licenses at that time, sir. They 
received their licenses on April 12. I think it is about the time Mr. 
Mintener is speaking of here. That was before the Government got 
into the structure of the allocation plan—allocation and distribution, 
which they set in motion in their meeting of May 23, I believe in 
which they had the industry down and in Y which they ‘discussed the 
whole business of production and distribution before the industry 
people, who were experts in the distribution of all drugs, and in which 
we asked specifically at that meeting what they were charging. I 
think if you will examine—if I remember correctly, Mr. Holifield— 
if you will examine the testimony of those people at the May 23 
hearing you will find a complete analysis of what each company said 
they were charging the State and Federal agencies 

Mr. Hoxirievp. Are you speaking of the transcripts / 

Mr. Fosrrer. That is the meeting of May 23. I have not seen it 
since. I guess it is available to the committee. 

Mr. Houirrevp. This was May 16, and you secured that information 
back in April ? 

Mr. Foster. No, sir. I secured this when Mr. Mintener called 
me up. 

Mr. Ho.irtevp. The same time? 

Mr. Foster. About the same time. 

Mr. Horirretp. About thesame time. Is that your recollection, Mr. 
Mintener ¢ 

Mr. MinTENER. Yes. 

Mr. Houtrtevp. At that time, was that the going price the pharma- 
cent'cal concerns were charging to public agencies ¢ 

Mr. Foster. They did not ha ive, so far as I know, any available at 
that time. 

Mr. Houtrrevp. Did not have any available? 

Mr. Foster. They had probably sold some right at the April 12 
deadline, but I do not think they sold too much. I am not sure about 
that. There is some reference to that in the record. 

Mr. Houiriretp. You did not at that time, when you were seeking 
price information on that, call the foundation ¢ 

Mr. Foster. No, sir. 

I had no dealings with Mr. O’Connor of the foundation. 

Mr. Howirievp. Was he not the largest buyer, or had he begun to 
buy anything at that time? 

Mr. Fosrrr. I imagine, Mr. Holifield, that he had completed what- 
ever type contract they had. I am not sure of the type. Sometimes 
I think it was more or less informal from the discussions I have heard. 
They made that arrangement earlier, you know, when they had indus- 
try in and industry agreed to sell them what they had available after 
April 12. In other words, they had a demand or a requirement, as 
Mr. Fountain read this morning, of 27 million cubic centimeters which 
was to innoculate 9 million children between the ages of—and I have 
forgotten—5 to 9, but anyway the foundation was attempting to pro- 
cure that much material to finish their commitment to inoculate that 
many children. 

Mr. Founrarn. They actually only received 1314 million as I recall. 

Mr. Fosrer. I do not remember. It can be checked but I do not 
know the exact amount. 
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At that time, that was the situation as I knew it, and of course I 
had no contact with the foundation. 

Mr. Ho.trretp. Do you not think in view of the evidence which 
shows that the foundation paid less than half the Government price, 
that it might have been well for you to have checked with them since 
they had the most experience in the field at that time ? 

Mr. Fosrer. Of course it developed later that Mr. O’Connor said 
this was a very arbitrary price and it was more or less just something 
that he held over their head. I do not think there was any time of 
investigation to see how much it would cost each company. ‘There 
was so much expense attached to the research and the companies were 
trying to bring out the tremendous expense and the risk that they were 
going to have in bringing out the vaccine. 

Mr. Hoxirretp. Did you question the pharmaceutical companies as 
to whether they were selling to the States at the quoted price at that 
time ¢ 

Mr. Foster. On April 21, when we had the industries in, before the 
general meeting of April 22, I think the record will show that the 
mon ges agreed individually not to sell any more outside to anyone 
until they had finished the foundation agreement of 27 million ce.’s. 

Mr. Houtrtevp. They agreed individually with you? 

Mr. Foster. At the meeting of April 21. 

Mr. Houtrretp. With the Department of Health, Education, and 
Welfare? 

Mr. Foster. Yes. Of course, they realized if the material was in 
short supply, and it looked at that time that it would be for many 
months, they would be in a very poor public relations business to be 
selling it outside when they had not completed their agreement to 
sell 27 million ce.’s to the foundation, and as far as I know, in answer 
to your question, they were not selling any as of the date of Mr. Min- 
tener’s testimony, not selling any to the States. 

Mr. Hortrretp. They were not selling to anyone but the foundation 
at that time? 

Mr. Foster. No, sir; they stopped. . 

Mr. Founrarn. Did you advise Mr. Mintener during your telephone 
conversation that the price which was later presented to the committee, 
when authorizations for appropriations were being sought, was 
reasonable? 

Mr. Foster. Well, I do not remember the exact conversation, Mr. 
Fountain, but I would say that it was my personal opinion that was 
a reasonable price, lacking any type of exact investigation which 
had never been made at that point, and has not to my knowledge been 
made today. 

Mr. Founrarn. That was the information you conveyed to Mr. 

Mintener? 
_ Mr. Fosrer. So far as I know, it appeared to me to be reasonable 
in view of the starting out price of a new preparation and the diffi- 
culties of production that the companies were having. It was follow- 
ing the pattern of most new drugs. They are high in price until the 
companies get efficient production and then they reduce the prices 
down as competition begins to assert itself. 

Mr. Founrarn. I think that has generally been true in that field, 
according to previous testimony. 
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Mr. Foster. Yes. 

Mr. Fountarn. Prior to the telephone conversation with Mr. Min- 
tener did you discuss the subject of price with Mr. Hovey who was 
the chief purchasing officer ? 

Mr. Foster. I did not discuss that with him until the time he was 
negotiating the contract which was sometime later after the law was 
passed authorizing the Public Health Service to either buy the 
vaccine, or give grants to States to buy it. 

Mr. Fountain. Was that prior to the hearing before the Senate 
committee ? 

Mr. Foster. That was after. 

Mr. Fountain. After the presentation had already been made? 

Mr. Foster. That was after the law had been passed, the Vaccine 
Assistance Act, and it was incumbent upon the Service to begin to set 
up a procedure to buy this material if the States wanted it bought. 
That was the first time that I had discussed price with Mr. Hovey, 
and he was possibly discussing it with me, and asking my advice as 
to the legality of it. I think he testified this morning he went to 
the General Counsel’s Office to seek advice in that respect. 

Mr. Hottrtetp. In view of the profit position of the principal sup- 
plier of this drug which has been read, and in view of the substantially 
lower cost of vaccine to the Canadian Government, do you now believe 
it would be a good idea in the public interest to explore the possibility 
of obtaining vaccine in the future at a lower price, and on a real 
competitive basis between these six companies ? 

Mr. Mintener. To be frank, I will be very much surprised if the 
production of the polio vaccine for the first given number of months 
was not at a loss. I will be surprised if you do not find that these 
manufacturers of vaccine suffered substantial losses. I seem to re- 
member that recently Parke, Davis lost $5 million on their operation. 
They are going to ask for a tax exemption. 

Mr. Houtrtevp. On the Salk vaccine ? 

Mr. MInTENER. Yes. So it is my impression when the facts are 
brought out, I will be surprised if these companies did not suifer 
substantial losses during the first part. 

Mr. Houirtetp. As I remember, Parke, Davis was one of the minor 
suppliers ? 

Mr. Mintener. No. Excuse me, may I finish? Eli Lilly as I 
recollect, is the biggest supplier and Pittman-Moore came in and they 
had a lot of difficulty. They eventually got to producing. Wyeth 
has produced a little and Sharp & Dohme has produced very little. 
Cutter has produced none since the incident and Parke, Davis has 
recently got into substantial production. They had a different 
method, as I understand it, from the rest. of them—a technical prob- 
lem. They killed theirs by ultraviolet rays rather than something 
else. 

So my impression today would be that Eli Lilly was the principal 
manufacturer for many months and then Pittman-Moore came along, 
and then Wyeth came and lastly Parke, Davis, so there was not sub- 
stantial competition among the companies at the start. I am in favor 
of getting the most efficacious, the safest vaccine at the cheapest price. 

Mr. Hourrrecp. And you do not believe these companies are yet in 
a position where they can compete in the production of this material ? 
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Mr. Mrinrener. I do not know. I would think they would be; yes. 
I do not know. I understand that Parke, Davis is still having sub- 
stantial production difficulties. 

Mr. Houtrreip. The figures that I have here show that from Sep- 
tember 1955 to September 1956, Parke, Davis only supplied $815,000 
worth of vaccine to the Public Health Service. 

Mr. Mintrener. Yes. 

Mr. Hotirrecp. And that is comparable to more than $9,417,000 by 
the Eh Lilly Co. 

Mr. Minrener. That is what I tried to indicate. 

Mr. Houirreip. Sharp & Dohme only sold $146,000 worth, they are 
the smallest, and then comes the Wyeth Laboratories, with $1,051,000, 
and Pittman-Moore, with $1,579,000. 

Mr. Founrarn. Over what period of time is this? 

Mr. Houtrrerp. September 15, 1955, through September 15, 1956. 
There was a total of about $13 million worth purchased, and Eli 
Lilly produced $9,417,000 of that. 

Mr. Minrener. That would be my recollection. 

Mr. Fosrrr. I would like to say this, in this pattern of competition, 
it seems to me—— 

Mr. Hoxtrreip. These amounts are purchases by the Public Health 
Service, of course, and not the entire business of the company. 

Mr. Foster. I was just saying in the pattern of competition between 
these companies it has not been possible up until this time for each 
company to have large quantities of material available where bid 
solicitation would elicit real competition to them to furnish that 
amount. Every one that wanted the vaccine would have to get it 
from the only place that had it at that time, and that had to be cleared 
by the Division of Biologic Standards at ‘the National Institutes of 
Health. So competition has been very difficult to obtain up until this 
point. From watching the drug business and the other health field 
businesses, we know once there is a large supply available there will 
be no problem about securing competition, and the price will certainly, 
if it does follow those patterns, go down rapidly. 

Mr. Fountain. That was one reason that Mr. Naughton in ques- 
tioning Mr. Hovey made reference to the possible use of the negotia- 
tion provisions because in asking for bids we realize your hands to a 
large extent might have been tied by lack of competition, whereas 
by negotiation you might have been able to obtain a lower price. 

Mr. Fosrer. If I understand what the term “negotiation” and “re- 
negotiation” of bids is, you get bids and you call up and find out if 
they can make it cheaper. If you are only getting it from one com- 
pany, I do not know how much benefit you would get from trying to 
negotiate one man’s price down. I just throw that out. 

Mr. Fountarn. You could ask for a lower price. There would be 
nothing wrong in that. 

Mr. Foster. If you have no competition, sir, if Pittman-Moore, 
or Eli Lilly, or any one of them just has 1 million ce. ’s then they would 
be the only one that would have that 1 million cc.’s because the others 
would have dispensed theirs. That has been the pattern so far. 
In the future, if it comes off with regularity from each place, they 
will have a stock of this material which they will have a keen desire 
to sell. They will certainly be willing to enter competition to com- 
pete against each other. They always have. 
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Mr. Hottrievp. In your questioning of these companies, I assume 
that you talked with representatives of each of them in order to obtain 
supply estimates. 

Mr. Foster. On April 21, we did. 

Mr. Hourrrevp. At that time, was there an agreement they would 
all furnish you their total supply ? 

Mr. Foster. They were to furnish it to the foundation first. 

Mr. Hoxtrterp. And then the balance to the Public Health Service? 

Mr. Foster. The balance would be under this allocation system that 
Mr. Kimble can discuss better than I, but it was a business of selling 
on the basis of the States’ requirements and requests based on their 
number of children that they had in different age groups. 

Mr. Houtrretp. Was it your understanding under this voluntary 
allocation system that each of the companies w vould turn in their total 
sup aly for allocation ? 

Mr. Foster. As soon as it came off the line; yes. 

Mr. Ho.trrevp. Was it also your understanding that each one of 
them would turn it in at a price of $7.12 for 9 cc.’s? 

Mr. Fosrer. We did not at that time go into the price business too 
much. I cannot remember at all. We “might have mentioned it. 

Mr. Hotirretp. You are under oath. 

Mr. Foster. Yes. 

Mr. Ho.uirtecp. We have no desire to take advantage of you. I 
have these books opened here at several places where you did talk price 
to these people. 

Mr. Fosrer. I have? 

Mr. Houirtetp. We are going to adjourn soon. I would advise you 
to study this. I think that you are giving honest testimony, and I 
have no desire, and I know the committee has no desire, to take 
advantage of you or anyone else, but I would advise you to study 
these tr anscripts overnight and then if you so desire in the morning 
you might have an opportunity to correct your testimony. 

Mr. Foster. Certainly if it is in the record, Mr. Holifield, I will 
not dispute it. 

Mr. Houtrrevp. I know you would not. That is why I am warning 
you and I do not want you to testify wrongly. 

Mr. Reece. Off the record. 

(Discussion off the record.) 

Mr. Fosrer. As I said previously, if you will read the record there, 
we were trying to get for that meeting the next day an estimate of 
how much these companies said they would have available at certain 
times. 

Mr. Houtrterp. I notice a strong thread running through as to the 
amount available, but there are also various discussions of price. We 
have not had a chance to look through all of this material. It will be 
in the hands of the staff. I am sure Mr. Fountain, in his fairness, 
would not object to you going to the office after we adjourn and look- 
ing through records of meetings where you personally participated. 

Mr. Foster. Yes; I was there. 

Mr. Navucuron. Mr. Mintener, you testified you were not conscious 
at the time of the meeting in Florida of possible antitrust implications 
when you talked to the presidents of concerns manufacturing Salk 
vaccine. 

Mr. Mintener. That is not my recollection. 
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Mr. Fountain asked me if I were familiar with the antitrust laws 
and if I had those in mind at the Florida meeting. That is my 
recollection. 

Mr. Naveuton. That is what I mean. You said you did not have 
them in mind at that time. If you had, you would not have sat down 
in the room 

Mr. Minrener. My only function was to tell them Mrs. Hobby 
wanted them to come to this meeting. 

Mr. Navueuron. You attended the meeting with the heads of the 
six concerns that manufactured Salk vaccine and you all sat down 
together in the same room and did not keep any minutes of what 
went on. 

Mr. Mintener. That is right. 

Mr. Naveuron. About a week later when you met in Washing- 
ton 

Mr. Mintener. That is right. 

Mr. Naucuron. At that time you were very careful to consult indi- 
vidually with each manufacturer and to see that a careful record was 
kept ? 

Mr. MINTENER. Yes. 

Mr. Naveuton. Did anyone talk with you during the intervening 
period and caution you about possible violations of the antitrust 
laws? 

Mr. Mintener. Oh, no. We had discussions in the Department, 
and the General Counsel’s Office, and Mr. Foristel was there, and he 
was in touch, as I understand it, with the Department of Justice. 
I think it was my suggestion we talk to each one of these companies 
individually because we were getting production figures and distribu- 
tion figures and information which I knew from my own business 
experience were absolutely confidential, and I knew they would not 
give it to the Government voluntarily, at least I though they would 
not do so, certainly not when anyone else was present because they 
did not want their competitors to know what the situation was. 

Mr. Naveuron. In other words, you were not 

Mr. Mintener. Just a minute. My recollection is this was taken 
up with the Department of Justice and we told them what we wanted 
to do and there was no objection to that method. So far as I know, 
I have not read these since, that pledge has been kept and no com- 
poner no manufacturer, got the information that was given to us 

y any of the others. 

Mr. Naucuron. So far as you were aware personally, the Justice 
Department O. K.’d these meetings ? 

Mr. Minvrener. I do not know about “O. K.’d” them. 

Mr. Naueuton. They raised no objection ? 

Mr. Minvrener. That is right. That is my understanding. 

Mr. Reece. What meeting are you talking about? 

Mr. Mintener. I am talking about the meeting on the 2st. 

Mr. Reece. So far as the meeting in Florida was concerned, as I 
understand, your recollection is that you simply conveyed to the 
officials of these companies Mrs. Hobby’s invitation that they met in 
Washington on April 21? 

Mr. Minvener. That is right. It is probably not accurate to char- 
acterize it even as a meeting, Mr. Reece. 
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Mr. Reece. Even so, you gave the message so far as that occasion 
was concerned ¢ 

Mr. Minvrener. Mrs. Hobby, as I was told, was asked by the Presi- 
dent to try to work out an equitable distribution of the vaccine when 
and if it was available. 

Mr. Reece. I would like to get a general idea from Mr. Foster of 
the amount of risk that is involved on the part of these companies 
in undertaking the manufacture of the vaccine. Did it require the 
expenditure of a great deal of money to get their plants set up and to 
produce this ~_ ine ¢ 

Mr. Fosrer. I do not have definite information on that, but it has 
always been understood that the companies took a ter rific risk, both 
in buying new equipment, setting up new space and getting new per- 
sonnel to do this production. I ‘do not have the figures of how much 
extra it cost them, or anything like that, but I just understand they 
did go to an extra lot of expense, and of course they did take a lot of 
risk business. Parke, Davis has been mentioned. In their estimates 
you will find in the record of April 21 they were supposed to be one 
of the largest producers with Eli Lilly. They are a large pharma- 
ceutical company but we have realized very little from Parke, Davis. 

Mr. Founrarn. And down my way they are a very reputable 
company. 

Mr. Foster. One of the best and certainly they have a most keen 
desire to do everything they can to cooperate. 

Mr. Rexce. I believe that all the companies mentioned here, includ- 
ing Cutter, are reputable. 

Mr. Fosrer. Yes. Parke, Davis went to the expense of building a 
new plant outside of Detroit to increase their production of this 
product, but they have not had very good fortune in getting production. 

Mr. Reece. The difficulty that most of the companies had in getting 
into production seems to me to emphasize the magnitude of the 
problem involved. Eli Lilly was fortunate. They got into pro- 
duction quicker and they made it possible to have an ‘adequ: ite supply 
available. If they had not been more successful than the other five 
companies, we would be in a bad shape now. 

Mr. Foster. Yes. I might add also this was the first time in the 
history of the country that such an ambitious, or large allocation 
program has beeen attempted, and there is absolutely no precedent 
for this type of allocation and distribution in this country. They 
had some very minor problems in penicillin, minor in comparison 
to this one. 

Mr. Fountain. Since some of these companies did not see fit to 
produce vaccine, I think we are justified in believing, that the com- 
panies which did go into it, inasmuch as their offici als are responsible 
to the stockholders, did not go into production until they were sure 
that it was a safe venture and had assurance from Mr. O’Connor 
that certain purchases would be made. 

Mr. Reece. I would judge from the amount of vaccine they pro- 
duced that it is not a paying proposition as far as some of these 
five companies are concerned, 

Mr. Founrarn. It may not have been a paying proposition for 
several of the companies. 

Mr. Mintener, we appreciate your coming very much, and we know 
you are anxious to get started in your law practice. 
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I do not think we will need you tomorrow, but if we do, we shall 
get in touch with you. 

Mr. Mrnrener. My secretary at the old office will know where to 
get me. 

Mr. Founratn. Thank you very much for coming up. 

Mr. Mintener. I will be glad to cooperate if you will give me plenty 
of notice. I have been here all day today, sir. 

Mr. Reece. Mr. Chairman, before adjournment, what is the sched- 
ule for tomorrow ¢ 

Mr. Fountain. I do not see how we can get through with these 
hearings before late tomorrow, Mr. Reece. 

Mr. Reece. Off the record. 

( Discussion off the record. ) 

Mr. Fountain. The committee will stand in recess until 10 o’clock 
tomorrow morning. 

(Thereupon, at 5:17 p. m., the subcommittee adjourned, to re- 
convene at 10 a. m. the tdivaine day, Friday, October 12, 1956.) 








EXPENDITURE OF FEDERAL FUNDS FOR PURCHASE 
OF SALK POLIO VACCINE 


FRIDAY, OCTOBER 12, 1956 


House oF REPRESENTATIVES, 
SUBCOMMITTEE ON INTERGOVERNMENTAL RELATIONS 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, at 10 a. m., in room 1301, New House Office 
Building, Hon. L. H. Fountain (chairman of the subcommittee) 
presiding. 

Members present: L. H. Fountain (chairman of the subcommittee) ; 
Chet Holifield, and B. Carroll Reece. 

Also present: James R. Naughton, subcommittee counsel. 

Mr. Fountain. The committee will come to order. 

Let the record show that a quorum is present, consisting of Mr. 
Holifield, Mr. Reece, and the chairman. 

Mr. Reece. Mr. Chairman ? 

Mr. Founrarn. Mr. Reece. 

Mr. Reece. I want to make a motion; but preliminary to that I want 
to read a few paragraphs in support of it. 

It is just 18 months today since the discovery of the polio vaccine 
by Dr. Salk was announced. 

The two primary considerations after the discovery of the vaccine 
was announced were to produce a safe vaccine in sufficient quantity 
and make it available to all the children, rich and poor alike. 

That the objective has been met in 18 months’ time, in view of all 
the difficulties encountered in the production of it, is a remarkable 
achievement which should stand as a monument to the National Health 
Service and the six pharmaceutical companies which undertook to 
ae the vaccine at their own risk at a time when so many obstacles 
1ad to be overcome. 

In advance of the announcement of the discovery, Dr. Francis, one 
of the country’s leading medical scientists, had been engaged by the 
National Foundation for Infantile Paralysis to evaluate the effec- 
tiveness and safety of the Salk vaccine. 

Since polio strikes hardest and most savagely at children, parents 
understandably were deeply interested in the announcement of the 
success of this momentous medical discovery. The announcement was 
the cause of instant and understandable demand for the vaccine. 

It literally required millions of doses to inoculate the children. In 
order to move as swiftly as possible to make the vaccine available, the 
Public Health Service had joined with a committee of expert advisers, 
headed by Dr. Francis, at Ann Arbor, Mich. Mrs. Hobby, the Secre- 
tary of HEW, upon the recommendation of this group, approved the 
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licensing of six manufacturers. These six were the only pharmaceuti- 
cal firms which they had been able to interest in making application 
for licenses. 

There remained the problem of how to develop a system of allocation 
for the vaccine which obviously would be in short supply during the 
summer of 1955. The question of allocation was complicated by the 
fundamental question of the vaccine safety. The problems of safety 
involved in the manufacture were overcome. 

But of the 5 manufacturers who are producing Salk vaccine today, 
only 1 has consistently been able to supply large amounts. The tech- 
nical difficulties continue to arise. Even now, it is difficult to estimate 
future production with accuracy. 

But one thing that can be said about the vaccine now being pro- 
duced is that it is safe and effective, and was this year produced in 
a sufficient quantity to reasonably meet the demand, and was made 
available under an equitable allocation scheme which carried out the 
President’s directive for Federal financial assistance for its pur- 
chase and distribution. 

These achievements were all the more noteworthy since the Secre- 
tary of HEW and the Public Health Service were constantly being 
bombarded by those who wanted to make a political issue of a great 
medical discovery. 

In the beginning, it was charged that the Department was not mov- 
ing fast enough. Then, within a few weeks, when the Cutter inci- 
dent occurred, the Department was accused of moving too fast in 
licensing manufacturers to produce the vaccine. 

Under the emotional factor present, whatever the Department did 
seemed to be wrong. But in the face of the great emotional stress and 
the great pressure, sound judgment prevailed, and the Public Health 
Service once again demonstrated its ability to do the right thing for 
the American people. 

Now, a year and a half later, in the face of an election, the staff of 
this committee has been investigating a job well done by this profes- 
sional and nonpolitical organization that has always arisen above 
political expediency. 

The timing and the manner in which this hearing is being con- 
ducted is political on its face, It is a farce for the committee to pre- 
tend otherwise. The people will resent this effort to make an election 
football out of the administration’s effective handling of the polio 
vaccine and -to risk jeopardizing the administration of such a vital 
national health program. 

For a great congressional committee to lend itself as a forum for a 
few eager beavers to do this drags congressional committees to a new 
low, and it is the responsibility of the chairman and the members of 
this committee to prevent it and preserve the dignity of the House of 
Representatives. 

Therefore, Mr. Chairman, I move that the hearings be recessed until 
after the election and that any expenses incurred up to the present time 
by the staff or the committee be charged to the Democratic National 
Cooteditan, and I move further that this committee express its thanks 
to Dr. Jonas Salk, the National Foundation for Infantile Paralysis, 
and to the National Health Service, for the great work which they 
have done in the discovery and making Salk vaccine available to the 
children of America. 
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On behalf of the children—if nobody else seconds the motion—on 
behalf of the children of America, also, I second the motion. 

Mr. Fountain. Mr. Holifield, did you want to be heard ? 

Mr. Hotirretp. Mr. Chairman, a parliamentary point of order. 

Mr. Fountain. I think the motion is out of order. 

Mr. Houtrretp. The motion is lost for lack of a second. 

Mr. Fountain. I think it isan inappropriate motion. I agree with 
the content of some of the remarks you made with respect to what 
has been done as to the safety of the vaccine, its efficiency, and the fact 
that it is a wonderful thing and that it is doing wonders for our coun- 
try. It is enabling all of our children to get, it and I certainly hope 
that the parents of all of our children will continue to take their chil- 
dren to the doctors and have them inoculated; but I think that the 
motion, in view of the absence of a second, is lost. 

Mr. Houirrevp. Mr. Chairman, I ask for recognition. 

Mr. Fountain. Mr. Holifield. 

Mr. Houtrretp. The motion which has just been presented is a brazen 
attempt to inject politics into an investigation which has already shown 
by prima facie evidence that six pharmaceutical concerns have engaged 
in collusive practices and in price fixing, which is prima facie evidence 
that the Sherman antitrust laws have been violated. 

The individual contacts by the officials of the Department of Health, 
Education, and Welfare with the separate companies, and the separate 
discussions of identical prices, was a mechanical device on their part 
to avoid the charge of conspiracy to violate the antitrust laws. 

The Department of Health, Education, and Welfare did not utilize 
due prudence and caution in the expending of over $50 million of the 
taxpayers’ money, and their failure possibly can be ascribed to faulty 
procurement practices. 

But, certainly, they have failed to use due caution and prudence in 
the referral of an evidently collusive price-fixing series of bids to the 
Department of Justice for investigation as they are required to do by 
statute, title 41, section 252 (d) of the United States Code. 

There is also evidence that they approved certain patterns of trade, 
distribution and pricing which in my opinion should be referred to 
the Federal Trade Commission for investigation. 

The gentleman from Tennessee takes the position, in my opinion, 
of a man who approves a holdup because the holdup man is going to 
contribute money to help buildachurch. That is all. 

Mr. Reece. Will the gentleman yield ? 

Mr. Houtrrevp. I yield. 

Mr. Reece. Now, the gentleman from California is one of the more 
able Members of the House of whom I am very fond, and he enjoys in 
a high degree the confidence of the Members on both sides of the aisle. 
Would he be willing to state on his responsibility as a Member of Con- 
gress that this hearing is not political ? 

Mr. Hottrtevp. I would be glad to make that statement if the gentle- 
man will also say that his statement was not political. 

Mr. Reece. My statement is political to combat or explain the politi- 
cal implications of the hearing itself. 

Mr. Hoxtrrerp. The statement which I have just made was not 
political. It did not refer to the Republican Party nor to the partisan 

osition of the gentleman, but it referred to the evidence which has 
een so far disclosed in the committee, and I will rest my statement 
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on these disclosures in the committee, without making any partisan 
statement. 

Mr. Reece. But the gentleman has not answered my question. 

Mr. Hoirrevp. Well, the gentleman has not answered mine, either. 

Mr. Reece. I certainly would like to answer the gentleman’s state- 
ment if he puts it that way. There is nothing presented in my state- 
ment—this was an anpenetty new product. The health of the children 
of America depended upon its production in a safe form. 

Mr. Houirretp. I will say to the gentleman that the building of a 
church still does not justify a holdup in order to get money to build it. 

Mr. Rerce. The health of the children of America depended upon 
its production in a safe form, and rapidly enough to get it in the hands 
of the medical profession so as to inoculate the children, and it was 
necessary for the companies to be induced to construct facilities and 
get into production. 

In the beginning there was no question of competition. 

Mr. Fountrarn. You covered that yesterday, Mr. Reece. 

Mr. Reece. None of the companies knew what they were going to 
be able to do in the first place. 

Mr. Horirtetp. Mr. [atmen, I move the regular order of business. 

Mr. Fountarn. Mr. Reece, you went into that yesterday and I do 
not think this is the proper place for political debate, if that is what 
you peat to call it, and so far as the chairman is concerned, I will 
say this: 

o member of the national committee or of the Democratic Party 
has intimated to me, nor have I been contacted by anyone who wanted 
to use this as a political forum. I will say that if my own party were 
in power or if the Republican Party should remain in power, you can 
rest assured that anytime information is brought to my attention that 
places upon this committee the responsibility to go into the economy 
or efficiency of the executive agencies of the Government, this com- 
mittee will do it. 

I made that statement specifically to the chairman of the full com- 
mittee when I assumed the responsibility of this subcommittee. 

Mr. Reece. Mr. Chairman, I have no objection to making a study 
of these companies, and determining their cost of production and 
also to determine whether there has been any collusion, and if so, to 
bring appropriate action, but this hearing today is not reaching that 
question. It is making a study of the profession that evolved this 
discovery and made arrangements for the production and distribu- 
tion of the Salk vaccine as rapidly as possible in order to make it 
available to the children of America. 

Mr. Houirrxp. A point of order, Mr. Chairman. 

Mr. Rercr. The committee, 4 weeks before the election—— 

Mr. Houtrtevp. A point of order, Mr. Chairman. 

Mr. Reece. Under the pretext that it is investigating trade prac- 
tices, is investigating the Department of Health, Education, and 
Welfare which is, I think, as I stated 

Mr. Hotirretp. A point of order, Mr. Chairman. 

Mr. Reece. I think the Congress comes to a new low in sitting here 
sanctimoniously proclaiming under the pretext that it is not a political 
maneuver when everybody present knows that it is a political 
maneuver. 
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Mr. Founrarn. Mr. Reece, this is the second political speech you 
have made since this committee has been in session. We stated in 
the beginning that the primary purpose of this hearing was to deter- 
mine whether or not this program was too costly, and whether or not 
there was proper economy and efficiency in the purchase of this prod- 
uct for the American people. 

The meeting will now come to regular order. 

Mr. Rerce. But I want to say, and I am going to say——— 

Mr. Fountain. The gentleman from Tennessee has already had his 
say, and he is not recognized at this time. 

If you want to ask a question, Mr. Reece 

Mr. Reece. I want to ask a question. If a Member of Congress 
comes up here at his own expense—incidentally, may I say I have 
never taken expenses from a congressional committee for attendance— 
and is not able to make a presentation in connection with a problem 
that is under inquiry, then what is the use of having a minority 
representation on the committee? 

Mr. Fountain. Mr. Reece, yesterday we gave you the opportunity. 
Very patiently we sat here and let you make the same presentation as 
today. You have got your headlines in the newspapers today. 

Mr. Reece. This is a serious question. Yesterday the chairman 
stated that the witness would make a presentation and then there 
would be 5 minutes for questioning allocated to either side. 

Mr. Fountain. No; I did not make that statement. I made the 
statement that as chairman of the committee I had authority to limit 
everyone to 5 minutes. But I have not as yet, as has been pretty ob- 
vious, limited you gentlemen to 5 minutes. 

Mr. Houirrevp. Let us call the committee to order. 

Mr. Reece. This is a parliamentary matter, and it is important. 
The counsel representing the majority proceeds at great length in 
questioning on one line. — 

Mr. Fountain. Under the direction of the chairman, Mr. Reece. 

Mr. Reece. Then in one instance yesterday he presented what ap- 
peared to be three pages of questioning to the chairman. 

Mr. Founrarn. He presented no questions to me yesterday. 

Mr. Reece. Which, if read rapidly, would have required more than 
5 minutes, leaving out the questioning, and the minority—— 

Mr. Fountatn. Mr. Reece, the gentleman from Tennessee is in error. 

Mr. Reece. And the minority has only 

Mr. Fountain. The staff counsel has presented 

Mr. Reece. Please let me—I am just making a factual statement 
now. 

Mr. Founrarn. You are making an untrue statement. 

Mr. Houtrrevp. Mr. Chairman, I insist on the point of order. 

Mr. Reece. The minority having only one member present and no 
staff to assist him ought to have a chance to present what might be 
considered the views of the minority. 

Mr. Founrarn. You presented those yesterday, before we heard 
any evidence. I assume you had already made up your mind before 
you got here. You have a perfect right to ask any witness any ques- 
tions you want toask. You did that yesterday, and you will have that 
privilege today. 

Mr. Reece. But it is customary for a staff member to be made avail- 
able to the minority. 

































90 FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 


Mr. Fountain. Mr. Naughton has been available. Has he ever re- 
fused to do anything you asked him to do? 

Mr. Rerce. There would be no sense—I have not asked him to do 
anything. gLyarh; 

Mr. Houtrtecp. Mr. Chairman, I move that the public business be 
expedited. Let us call the first witness. 

r. Fountarn. I think your point is well taken Mr. Banta? 

Is Mr. Banta here? 

Mr. Siecet. Not at the moment. I will get him. 

Mr. Founratn. Is he coming in? 

Mr. Sreceu. Yes. 

Mr. Fountarn. Is he near at hand? 

Mr. Stece.. He is in the building, Mr. Chairman; yes, sir; and will 
be here in a few minutes. I can get him now if you would like. 

Mr. Reece. Off the record. 

(Discussion off the record.) 

Mr. Founrarn. Dr. Price, are you familiar with the State distribu- 
tion program ¢ 


FURTHER TESTIMONY OF DAVID E. PRICE, ASSISTANT SURGEON 
GENERAL, PUBLIC HEALTH SERVICE; ACCOMPANIED BY SAM 
KIMBLE, CHIEF, STATE GRANTS BRANCH, BUREAU OF STATE 
SERVICES, PUBLIC HEALTH SERVICE; DAVID S. BRUNSON, 
CHIEF, DIVISION OF ADMINISTRATIVE SERVICES, PUBLIC 
HEALTH SERVICE; REID M. HOVEY, CHIEF, SUPPLY BRANCH, 
PUBLIC HEALTH SERVICE; THOMAS FOSTER, CHIEF, CIVILIAN 
HEALTH REQUIREMENTS; PARKE BANTA, GENERAL COUNSEL; 
AND ALLEN POND, STAFF ASSISTANT 


Dr. Price. Mr. Kimble is much more acquainted with that than I, 
sir. 

Mr. Founrtatn. We have a few questions we would like to ask him 
at this time. 

Mr. Naueuton. Mr. Kimble, all the vaccine that was purchased 
with Federal funds was used by or through the State health depart- 
ments; is that accurate ¢ 

Mr. Kimste. Yes, sir; I think that’s accurate. 

Mr. Naueuton. And in some instances the vaccine was purchased 
by the Federal Government directly and sent to the States. In other 
instances Federal funds were furnished to the States and States put 
in the orders for purchase of vaccine. 

Mr. Kimeue. That is correct. The choice between the two was one 
the States under the act had the authority to make. 

Mr. Naventon. Regardless of whether the State or the Federal 
Government placed the order, the actual mechanical process of dis- 
tributing the vaccine was the same, was it not? I mean by that, vac- 
cine was shipped directly from the manufacturer to the State public- 
health officer ¢ 

Mr. Kimstx. The shipment of the vaccine was always made by the 
manufacturer to the place or places in the State that the State health 
officer asked us to have the manufacturer send it. It was not always 
to the State health officer himself. Sometimes the State health officer 
wanted it sent partly to one county and partly to another county. 
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Sometimes he asked that it all be sent to one central location in the 
State. We relayed on the instruction which we received from the 
States as to the locations and the amount they wanted shipped. 

Mr. Naucuton. But the distribution process was direct from the 
manufacturer to the State—that is, to some public-health agency 
within the State—and did not go through a wholesaler or through the 
distributor as a normal process. 

Mr. Kimpstez. To the best of my knowledge I do not know of any 
physical shipment by manufacturers to wholesaler s, although I would 
not know that information if it had happened. 

Mr. Navuenton. Your general information is that it was a distri- 
bution process direct from the manufacturer to the State ? 

Mr. Kimeie. A shipment directly from the manufacturer. 

Mr. Naveutron. A shipment. 

Mr. Kimste. To wherever in the State the State asked for it to be 
sent. 

Mr. Naueuton. Now, when the Federal Government placed an 
order to be paid for directly by the Federal Government and shipped 
to the State, is it your understanding that no commission was paid by 
the manufacturer to a distributor ? 

Mr. Kimsze. I know of none. 

Mr. Naueuton. However, when the order was placed by the State 
using Federal funds, although the distribution process was the same, 
was it not true that there were commissions paid to some distributors? 

Mr. Kimste. I do not know that; no, sir. 

Mr. NauGuron. Have you heard that there were commissions paid ? 

Mr. Kimsixr. Are you asking me to report to you what I have heard 
as a matter of hearsay ? 

Mr. NAucHron. Yes. 

Mr. Kimsiz. On a purely hearsay basis I have heard that that has 
been a case; yes. I have no personal knowledge of it; no official 
knowledge; no information that I could swear to under oath, as I am 
today, that that is true. 

Mr. NaucuTon. Is there anyone in the Department who would have 
actual knowledge as to whether or not such commissions were paid ? 

Mr. Kimetex. I couldn’t answer that question. Not to my knowl- 
edge. 

Mr. Hotirietp. Did the Department have any concern when that 
rumor was brought to their attention ¢ 

Mr. Kimsix. Any concern about what, Mr. Holifield ? 

Mr. HowiFretp. About the payment of commissions, which would 
reduce the price to the consumer below that which the Federal Govern- 
ment was paying. 

Mr. Kiamsie. Which would reduce the price to the consumer? 

Mr. Houirretp. To the purchasing consumer, yes; that is, the State, 
in that instance. 

Mr. Kimsxe. I was not aware until within the last few days, as a 
matter of fact, that there was any occasion on which a State or local 
agency ever was able to purchase vaccine at a cost that was less than 
the Federal Government was buying vaccine. 

Mr. Hoxirietp. If you had been in possession of that knowledge 
would that have meant anything to you? 

Mr. Kimsie. It would depend, sir, I think, upon what the circum- 
stances were that surrounded it. 





































92 FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 


Mr. Ho.irrevp. Do you mean by that that you would express no 
concern if a State were buying vaccine at a lower price in smal] quan- 
tities than the Federal Government was paying in large quantities ? 

Mr. Kimete. I would be concerned if the circumstances were such, 
sir, that it indicated to me that I didn’t know any other reason for it; 
yes, sir. On the other hand, I think I would like to amplify my state- 
ment just a moment in response to the last phase of just what you said. 

The Federal Government, of course, has purchased in total consid- 
erably more vaccine than I assume any other one purchaser has pur- 
chased. I think it should be clear, however, to the members of the 
committee, that these purchases were in the nature that was strictly 
comparable to that which would have been had a State ordered from 
a manufacturer. In other words, the manufacturer packaged the 
material as he would have packaged it if a State had ordered seb 
it directly in a smaller quantity. It shipped that material. It | \ 
invoiced that material to us in that manner. Nat 

The fact that we were placing the orders didn’t create any substan- "By 
tial economies whatsoever as far as the manufacturers were con- 10- 
cerned, because their handling and invoicing and so forth of it had sort 
to be in the same manner. thei 

Mr. Hotirrevp. Then you take the position that a volume buyer is hitk 
not entitled to a more advantageous price than a smaller buyer in 
the market place? 

Mr. Kimpte. I do not take that position, sir. What I was trying 
to—— 

Mr. Houirrevp. If you were a volume buyer, regardless of whom 
you were buying from, do you not think you should have been able 
to purchase it just as cheaply as a small-lot buyer, and possibly 
cheaper ? 

Mr. Kruse. What I was attempting to explain, Mr. Holifield, was 
that in the normal sense one thinks of a volume buyer, of having 
placed a larger order which is all delivered at one place, the Federal 
Government has not been in that position in the polio program. 

Mr. Howirretp, No one put the Federal Government in that place. 
A large chain buyer of merchandise may ship to 150 different outlets, 
but he gets the advantage in many cases of a volume purchase. He 
may have his manufacturers or distributors in different places under 
his orders. That is merely a matter of delivery. 

Your position was still that of the volume cman It should have 
occurred to you that you should have been in an advantageous position 
to buy at least as cheaply and possibly cheaper than a small-lot buyer. 

Mr. Kimpie. We were a volume orderer, I would say, in this 
instance. 

Mr. Houirretp, You were a volume buyer. 

Mr. Kimere. Orderer. 

Mr. Houirretp. You pay for it out of Federal funds. 

Mr. Kimeste. Yes, sir. 

Mr. Ho.irretp. You were a volume buyer in every sense of the 
term—a volume buyer. 

Mr. Naveuton. Getting back to these commissions, as I think we 
have established, there were at least no substantial services performed 
by distributors in these shipments to the States, because the shipment 
was made direct. 
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Mr. Kime e. I, as I said before, have no personal knowledge of that, 
Mr. Naughton. 

Mr. Nauventon. You have heard such reports, though. 

Mr. Kimsue. I have heard such reports; yes, sir. 

Mr. Naveuton. Now, what investigation was made into these re- 
ports, by the Department, after they heard them, or was there any ? 

Mr. Kimste. Into the reports that—would you clarify your ques- 
tion for me, please, sir ? 

Mr. Naveuton. I think we have a situation where there are reports 
that distributors within a State who are performing no substantial 
services are receiving what I think it might be correct to call a windfall 
commission. Now, the Department heard reports of these windfall 
commissions. What investigation, if any, was made after you heard 
these reports ? 

Mr. Kirmesie. I know of no investigation that was made, Mr. 

Naughton. 

Mr. Naveuton. If the manufacturer was able to pay, let us say, a 
10-percent commission to a distributor who performed no necessary 
service, would that not indicate to you that the price being charged by 
that manufacturer was at least 10 percent higher than it had to be for 
him to make a profit ? 

Mr. Kimsie. Than it had to be for him to make a profit ? 

Mr. Naveuron. Yes. 

Mr. Kimsie. Yes. I would say that that indicated that the price 
was at least 10 percent higher than what he had to charge to make a 
profit ; yes, sir. 

Mr. Naveuton. Do you not think that the Federal Government 
should be entitled to that reduction, rather than having an unnecessary 
windfall payment go to a distr ibutor who performed no service ? 

Mr. Kimste. Mr. Naughton, as you know from your conversations 
with me previously, I am no expert in the Government purchasing pro- 
cedures. I having nothing to do with the Government purchasing 
procedures. 

It is my understanding that the vaccine was purchased under normal 
competitive bidding procedures that were applicable in the case of the 
supply of vaccine and the availability of it at the time. So as a 
nonexpert in this field I made no particular assumption that manufac- 
turers were obliged to give to the Federal Government the same price 
that they were giving to their wholesalers. 

Mr. Navenron. I quite agree that the manufacturers were not 
obliged to give anything to the Federal Government, but I do think 
there is a responsibility upon the proper officials of the Government to 
try to insist that the Government receives favorable or at least fair 
treatment. Do you know who the expert would be on these procedures 
within the Department ? 

Mr. Kimpte. You have had Mr. Hovey on the stand. He is the pur- 
chasing officer for the Public Health Service. 

Mr. Naveuton. Would he be the top or prime expert on this subject 
within the Department ? 

Mr. Kimste. Within the Public Health Service he is the individual, 
as you determined yesterday in your questioning of him, who has 
responsibility for it. He is under a series of administrative supervi- 
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sions above him extending completely to the Secretary and the Presi- 
dent, I assume. 

Mr. Naventon. Were these reports brought to the attention of the 
Secretary, of windfall commissions ¢ 

Mr. Kimste. I am not aware that they were or that they were not, 
either one. I do not know the answer to your question. 

Mr. Naveuton. What is the highest point in the chain of command 
within the Department that these reports reached ? 

Mr. Kimeze. I am afraid I could not answer that question, sir. 

Mr. Naveuron. Going back, you received them. Did you report 
them to anyone higher ? 

Mr. Kiuexe. I am not even sure that I received them, as far as that 
is concerned, sir, as the principal one to receive them. ; 

Mr. Naventon. Perhaps that was not the proper way to express it. 
You became aware of these reports. 

Mr. Kiie. Yes, sir. 

Mr. Naventon. Did you pass this knowledge on to someone else? 

Mr. Kruse. We had general discussions about it; yes, sir. 

Mr. Naveuton. Who would be the highest official within the De- 
partment who participated in those discussions ? 

Mr. Krmete. I am afraid, sir, that I couldn’t answer that question. 
I do not know the answer to the question. 

Mr. Naventon. Whom did you talk with ? 

Mr. Kimpre. The members of my staff. 

Mr. Naveuron. Any of your superiors? 

Mr. Krimste. I am sure that there were occasions on which I did, but 
I cannot recall them. I cannot answer your question, honestly, because 
I do not know the answer to it, sir. 1 would be awfully glad to if I 
could. Iam not trying to avoid you. 

Mr. Fountain. We do not expect you to give information you do 
not have, Mr. Kimble. 

Mr. Krmpstiex. I just have no recollection of the information. I 
would be very happy to answer the question if I could. 

Mr. Naucnton. We have no wish to badger you, Mr. Kimble. We 
are having a little difficulty, as you may have noticed, in trying to find 
out just where the responsibility rests, or at least where it 1s exercised. 

Mr. Chairman, may we have Mr. Hovey again? 

Mr. Founrary. Thank you, Mr. Kimble. 

Mr. Reece. In the meantime, since I was called out, could you brief 
me on the reports you referred to? 

Mr. Naveuton,. Off the record, Mr. Reporter. 

Mr. Reece. Yes. 

( Discussion off the record.) 

Mr. Founratn. Do you wish to ask Mr. Kimble any questions? 

Mr. Reece. No; I will wait for the other man. 

Mr. Fountarn. Allright. Mr. Hovey? 

Mr. Reece. If I might, I would like to ask Mr. Hovey a question. 

Mr. Founrarn. All right, sir. 

Mr. Reece. These shipments were made, as I understand it, by the 
pharmaceutical companies ? 

Mr. Hovey. That is correct. 

Mr. Reece. Many companies do have their sales representatives who 
have responsibility for sales in an area. For instance, if I should go 
into an area and sell a life-insurance policy, in an area which had a 
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general manager for that same company, I would be under obligations 
or the insurance company would require me to give him a split on the 
commission. 

Now, I am wondering to what extent, where private companies do 
have sales representatives in an area that is responsible for the dis- 
tribution of their products, these companies do have a policy by the 
way of a contract with their sales representative in that area to give 
him a commission on any of their products that might be distributed 
in that area. 

I do not know whether you are in a position to know about that 
or not. 

Mr. Hovey. Well, I could—— 

Mr. Reece. I know that is something that comes up in the trade. 

Mr. Hovey. I can answer it this way, Mr. Reece: Our contracts 
have the standard condition of all advertised contracts—that there 
can be no commission or contingency fees allowed. We know that is 
the case in every one of our contracts. Most of the sales representa- 
tives I know about are on a salary basis. They are not on a commis- 
sion basis. 

Mr. Reece. It would not seem to me, offhand, that there ought to 
be a commission in a case like this, but I was bringing up the sales 
policy. 

Mr. Ho.irtevp. If this did occur, Mr. Reece, it is further evidence 
that State or other political entities were buying cheaper than the 
Federal Government was buying—and there is evidence that it has 
occurred. Therefore, if any State on a small purchase or any private 
group on a small purchase was entitled to a 10 percent commission, 
that evidently was a reduction in price and as a volume buyer the 
point I had made before you came in was that if there were such com- 
missions available the Federal Government as a volume buyer was 
more entitled to a reduction in price than some small buyer. 

Mr. Reece. I would question whether there ought to be a commis- 
sion on a product of this kind. 

Mr. Houirievp. I am not saying there should be. I certainly do 
not think there should, either. 

Mr. Reece. I am inclined to think there should not be. 

But this carries me back to the suggestion that I made yesterday, 
Mr. Chairman, that we ought to be investigating the companies that 
produced the product. 

Mr. Houtrievp. If the gentleman will yield, we have to establish 
the facts before we go to the companies. I advise the gentleman not 
to be impatient. We can get to the companies. 

Mr. Reece. We can get many of the facts from the companies con- 
cerned here. 

Mr. Fountain. I assure you, Mr. Reece, as far as I know, the staff 
is going to contact the companies, but right now I think our primary 
responsibility relates to Federal agencies. 

Mr. Reece. Yes. I can understand that here, 4 weeks before the 
election, the concern of the majority of the committee would be con- 
cerned with Federal agencies and not with private companies. That 
is the very point I am making. 

Mr. Houtrretp. Mr. Chairman, we are spending $750,000 a: week 
for vaccine right now, and it is a continuing expense to the taxpayers. 
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It concerns the public business. This hearing, so far as the time 
element is concerned, was duplicated many times in the 80th Congress 
and 83d Congress. Hearings were held right up to within a few days 
of election. So let us proceed with the public business. 

Mr. Fountatn. I might say let him who is free of blame be the 
first to cast stones. 

Mr. Houtrrevp. That is an apt quotation. 

Mr. Naventon. Mr. Hovey, you previously stated that the con- 
tracts with each manufacturer provided that if a lower price than 
the price being paid by the Federal Government were given to any 
other public agency the Federal Government would then be entitled 
to the benefit of that same reduction. 

Mr. Hovey. That is correct. 

Mr. Naveuron. Did you, in view of that provision, take any steps 
to ascertain what prices were or are being paid by other public agen- 
cies ¢ 

Mr. Hovey. As far as we can determine there has been never any 
price paid by any other Federal agency or public agency that has been 
lower than we have paid. 

Mr. Naveuron. You say “as far as we can determine.” What in- 
vestigation did you make to determine these prices? Did you inquire? 

Mr. Hovey. Our best information came from Mr. Kimble’s organ- 
ization, who was in contact with what the States were doing. We 
mainly relied on his word regarding the prices the States were paying. 

Mr. Naveuron. You relied entirely on Mr. Kimble, and the best in- 
formation you have as of this moment is that no State has ever re- 
ceived any vaccine at a price lower than the current price being paid 
by the Federal Government / 

Mr. Hovey. From the manufacturers. They may have got it from 
distributors at a lower price. We don’t know that. 

Mr. Naventon. Well, if a State is able to get vaccine through a dis- 
tributor—in other words, through a middleman—cheaper than the 
Federal Government is getting it, do you think that the Federal Gov- 
ernment should conclude that the Federal price might be too high? 

Mr. Hovey. It is possible. 

Mr. Naveuron. 1t would be pretty certain evidence of it; would it 
not ¢ 

Mr. Hovey. I would say so. 

Mr. Naueuton. So that you would agree if a State were able to get 
vaccine at a lower price than that being paid by the Federal Govern- 
ment, no matter how it got it, through a distributor or direct, that the 
Federal price was too high ? 

Mr. Hovey. We would like to have known about it, certainly. 

Mr. Naueuron. You have just said you would agree it would be 
too high. 

Mr. Hovey. It is something we would want to look into. 

Mr. Founratrn. Because naturally the distributor would have to 
have his profit. He is entitled to it. 

Mr. Navenron. I think it is pretty clear. It is not a complicated 
proposition. Ifthe Federal Government is buying direct and in large 
quantity it certainly ought to be able to get at least as favorable a price 
as a State buying through a middleman in smaller quantities. You 
would subscribe to that statement, as a puchasing officer; would you 
not ¢ 
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Mr. Hovey. I would agree. 
Mr. Naventon. You already have. Now, were you aware of reports 
that the State of Illinois in approximately August of 1955 made a con- 
tract for a substantial quantity of vaccine for a price of $6.63 for 9 
cubic centimeters and at this time the Federal price was $7.13 or $7.12? 

Mr. Reecz. What price was that ? 

Mr. NaucuTon. $6.63. 

Mr. Hovey. I wasn’t aware of it until about 2 or 3 weeks ago when 
you told us about it. 

Mr. Navucuron. Well, that is a figure that has been reported in a 
newspaper story originating in Illinois. 

Mr. Founratn. Can we not check with the State of Tlinois to find 
out? I am not questioning the newspaper story, but sometimes they 
do not always get the information. 

Mr. Navauron. Yes; we have further information on that, Mr. 
Chairman. 

Are you aware, Mr. Hovey, that a recapitulation of the contracts 
entered into with Federal funds by the State of Illinois, which was 
prepared for us by the Department of Health, Education, and Wel- 
fare, shows that in a number of instances the State of Illinois was able 
to get more favorable prices through a middleman than the Federal 
Government was getting direct ? 

Mr. Hovey. I just saw that yesterday. 

Mr. Naveuron. As you previously stated, that indicates that the 
price was too high to the Federal Gov ernment ? 

Mr. Hovey. It might indicate that; yes. 

Mr. Naveuron. In view of that, have you inquired of the General 
Counsel as to whether the commitment you have made to pay $5.70 for 
9 ce, until July 30, 1957, is binding upon you? 

Mr. Hovey. I would like to clarify that. I don’t think we have a 
firm commitment. That contract can be revoked or canceled if it is not 
advantageous. Furthermore, it is not too late to report to the Justice 
Department if we think those prices are unjustified, to be identical. 

Mr. Founrarn. In other words, you could save some money now if it 
turns out these prices are too high? 

Mr. Hovey. That’s right. I will say up to this point I don’t think— 
we have got as favorable a price as anyone else in the Government. If 
there is any harm it can be—— 

Mr. Houtrretp. Mr. Hovey, we are buying vaccine at the rate of 
$750,000 a week. It is 4 weeks until election. As I figure it, that is $3 
million. If we could get a 10-percent reduction between now and elec- 
tion would that be an appreciable saving; 10 percent of $3 million ? 

Mr. Hovey. It certainly would. 

Mr. Hotirterp. If we could start in the process a procedure whereby 
we called upon these companies to deal as favorably with the United 
States Government, a volume purchaser, as they dealt with a smaller 
purchaser, might it not be possible we could save at least 10 percent 
of over $50 million whic h the Government has spent ? 

Mr. Hovey. That is probably true. I would like to add to that, 
though. 

We in the Federal Government, in our own purchasing office, are 
buying a minor part of this. The States are buying the bulk of it. 
We have only spent $13 million. 
Mr. Hotirretp. But you are using Federal funds. 
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Mr. Hovey. The States are using funds. 

Mr. Howirrevp. But you are using Federal grants. 

Mr. Hovey. The States are cake their own purchases under 
contracts. 

Mr. Horirtecp. But for quite a while you bought for them. 

Mr. Hovey. Our total is only $138 million; not $27 million, as re- 
ported in the papers yesterday. 

Mr. Founrarn. You mean the total purchased by the Government ? 

Mr. Hovey. The total purchased by the Government is only $13 
million. 

Mr. Hoxirietp. How much have you made in cash grants? 

Mr. Hovey. I would have to ask Mr. Kimble. 

Mr. Houirtevp. If you made cash grants to States, maybe the States 
are entitled to some saving on their purchases, as well as the Federal 
Government; is that not true? 

Mr. Hovey. I am afraid I don’t understand your question. In the 
money granted to the States they are on their own in making pur- 
chases. We have nothing to do with it. 

Mr. Hotrrrerp. And the Federal Government has no policy of 
responsibility for the Federal grants to the States, as to how they 
are spent; wiiithee they are spent efficiently and economically or not? 

Mr. Hovey. I would have to ask Mr. Kimble to answer that. It 
is out of my jurisdiction. 

Mr. Houirtevp. It is a pretty well established policy that the Fed- 
eral Government has a right to protect its grants by certain criteria 
which they impose upon the States. 

Mr. Naventron. Mr. Hovey, when you set the price levels that you 
did, without any investigation, and you pat in that contract a provi- 
sion that if the States get a lower price the Federal Government gets 
that price also, and the Federal Government is buying perhaps $13 
million or $14 million worth of vaccine, is not any State going to have 
an awfully hard time getting a lower price than the Federal 
Government ? 

Mr. Hovey. Well, I don’t know. 

Mr. Naveuton. Well, if the manufacturer reduced the price to a 
State you could come in and ask him to reduce the price on all the 
Federal contracts ? 

Mr. Hovey. That’s correct. 

Mr. Naventon. What does that do to the States’ bargaining posi- 
tion? It destroys it, does it not? 

Mr. Hovey. Well, I can state I knew from experience the drug 
industry has a general pricing policy. The Federal Government 
prices are generally extended to States and other public bodies. It 
is generally the same price level for the same product. So that seems 
to be the situation we are in. 

Mr. Naveuton. As a matter of fact, Mr. Hovey, from your experi- 
ence in purchasing, is it not Fok, easy to observe that the drug 
manufacturers on a number of occasions, particularly in connection 
with polio vaccine, have agreed upon a set price and nobody could 
get it for less? 

Mr. Hovey. I can’t state they have. All I can state is the facts of 
the situation as we 

Mr. Nauveuton. I thought I was just rephrasing what you told me. 

Mr. Hovey. No. 
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Mr. Navenron. Did not all the drug manufacturers have the same 
price on polio vaccine ? 

Mr. Hovey. No; you misunderstood me. If a manufacturer sold a 
product—if he had a brand name product—he generally has the same 
pricing policy to all Federal agencies or State agencies. It is gen- 
erally the same policy. On a competitive item it is a different 
situation. 

Mr. Navueuron. Of course, that might be an indication of lack of 
competition, too, would it not; where there are no reductions for 
quantity purchase ¢ 

Mr. Hovey. Well, there are reductions for quantity purchase. 

Mr. Naveuron. But the Federal Government did not get any on 
Salk vaccine ? 

Mr. Hovey. Up to now apparently not. 

Mr. Reece. Mr. Chairman, at that point: The question has been 
raised about the lone minority member using too ra time. At what 
point along the line is he supposed to have an opportunity to edge in 
a few questions? 

Mr. Fountain. Well, Mr. Reece, as you know, having served as 
chairman of a committee, which I have heard about 

Mr. Reece. Is the—— 

Mr. Founratn. The chairman of the committee has the respon- 
sibility for making the record of whatever the facts are. Naturally, 
I am like you; I have other responsibilities in Congress, too, and some 
back in my own district. We have to depend upon our staff to do a lot 
of the research and get a lot of the information. As chairman, 1 am 
permitting the counsel for and on behalf of the chairman to ask ques- 
tions for getting information. 

I might say the 5-minute rule does not apply to the chairman. 

I will give you an opportunity to ask questions after we have gotten 
the concrete information which we have definitely prepared together, 
as I have'been doing. 

Mr. Reece. I question whether it is fair to the minority to wait until 
everybody else is through and then ask him if he wants to ask some 
questions. I am not 

Mr. Fountain. You can make notes as you go along, as is customary 
in any committee. You have been interrupting right often. I have 
not stopped you. 

Mr. Reece. Not too much; no. 

Mr. Fountarn. Have you got any questions you want to ask him at 
this particular point ? 

Mr. Reece. Well, no—— 

Mr. Houtrretp. Mr. Chairman, I have seen no indication on your 
part not to recognize the gentleman from Tennessee if he asks for 
recognition. 

Mr. Founratn. Go ahead. 

Mr. Naveuton. Mr. Reece, do you have any questions? I would 
be glad to yield. 

Mr. Fountain. Go ahead, Mr. Naughton. 

Mr. Navueuton. As a matter of fact, Mr. Hovey, the Federal Gov- 
ernment in buying $13 million worth of vaccine direct paid exactly 
the same price for that vaccine, did it not, that a county hospital 
which bought $100 worth would pay ? 

Mr. Hovey. I suppose that is the situation. 
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Mr. Naventon. Do you not know it is the situation? 

Mr. Hovey. If a county hospital bought direct I don’t know what 
price they paid. , 

Mr. Naueurton. The price to all public agencies is the same. 

Mr. Hovey. Well, that is—we lies it iss As I say, I have no 
concrete evidence of what they paid. 

Mr. Naveuron. Is it not your job as purchasing officer for the Public 
Health Service to be aware of what prices are being paid? 

Mr. Hovey. We are. 

Mr. Reece. Now I would like to ask a question there, if I may, Mr. 
Counsel. 

Mr. Naventon. Mr. Chairman, I would like to have an answer to 
my question first. 

Mr. Reece. Mr. Chairman. 

Mr. Fountain. Let him answer the question. 

Mr. Hovey. Mr. Naughton, we have a very limited staff. We have 
a heavy workload. We try todoa good job. We do not have sources 
of information coming to us from every direction. 

Mr. Naventon. My question was: Is it not your job as the chief 
purchasing officer to make an effort to determine what prices are being 
paid so that you can make a reasonable estimate of whether the 
Federal Government is being overcharged or not ? 

Mr. Hovey. We did that. 

Mr. Naveuton. What investigation did you make? 

Mr. Hovey. I said we inquired of all the people in our own Depart- 
ment and organization who had any information on that. 

Mr. Naveuton. Who were those people? 

Mr. Hovey. As I related yesterday, we contacted Mr. Foster, Mr. 
Kimble’s organization, which has pretty good contacts with what 
the States are doing. I don’t recall whom else we contacted. I think 
we talked to several of the representatives of the drug industry. 

Mr. Houtrrevp. If we can establish, Mr. Hovey, the fact that other 
public agencies did get this vaccine cheaper, does not your present 
contract entitle you to go to these companies and get the same price / 

Mr. Hovey. That is correct. 

Mr. Hotirievp. So this hearing may not be as political as it has 
been charged. If we can save 10 percent of $13 million, that is 
$1,300,000. 

Mr. Reece. Will the gentleman yield ? 

Mr. Houirtrevp. Yes. 

Mr. Reece. You have stated, as I understand it, that if these com- 
panies sell to any other agency at a lesser price than they sell to the 
Federal Government, then you get the same price? 

Mr. Hovey. That is correct. 

Mr. Reece. And if it should be established that the pharmaceutical 
companies making vaccine did sell to the county hospitals or to a 
private source, or any other agency, at a lesser price than the Federal 
Government, then you would be entitled to get the same price ? 

Mr. Hovey. Yes. 

Mr. Houtrierp. Would you join with this committee in protecting 
the Government's funds and asking for the enforcement of that 
contract ? 

Mr. Reece. Completely so. 
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Mr. Hotirrecp. You consider that doing your sworn duty as a 
Member of Congress. Is that correct? 

Mr. Reece. Without having to be resworn here. 

Mr. Hourererp. We are gi: 1d to have the gentleman’s cooperation. 

Mr. Reece. You have an agreement that the Federal Government 
under this contract, which you have made from time to time, shall 
not pay more than what is charged to any other agency, which would 
appear to be sound. If they reduce their price to any other agency 
in the meantime, then you get the benefit of it. 

But, at the same time, the statement has been made here, by way 
of questioning, that that takes the bargaining position away from the 
other agency, such as the county hospital. 

I don’t feel, myself, that the Federal Government should get vac- 
cine at a lesser price than the hospital down in my hometown ‘because 
it is in a position to drive a bargain. It has the responsibility, insofar 
as it comes within its authority to do so, to guide the program so that 
all agencies get treated fairly and equitably, but I don’t think the 
Federal Government should have any advantage because it is big and 
to demand preference treatment over the county. 

Mr. Fountain. There is no reason for that. The Federal Govern- 
ment ought to be able to get as good a price as they get because the 
Federal Government in a way represents all these agencies and 
hospitals. 

Mr. Reece. The price was originally—that is, on October 17, 1955, 
the price was $7.13. Then it was reduced to $6.33. 

Then in June of 1956 it was again reduced to $5.70, indicating that 
there has been a pattern of reduction as the development got under- 
way. 

Perhaps you are not the one to address this inquiry to; but if the 
profits are exorbitant, what is your explanation that only one company 
is producing the vaccine in large quantity? Why haven’t the other 
companies? I assume Parke- Davis, Pitman-Moore, Sharpe & Dohme, 
and Wyeth Laboratories are profit conscious the same as the Eli Lilly 
Co., and they have not for some reason stepped up their production, 
which leaves the Federal Government and the agencies in a position 
of having to get their major supply from one company. 

What is your explanation of that? 

Mr. Hovey. Are you addressing that question to me? 

Mr. Reece. Maybe Dr. Price should answer this. We are largely 
dependent on only one source for a product. If anything should 
happen to that company by way of an explosion or a fire we would be 
ina very difficult situation. I think it would be well for the committee 
to know why the other companies have not gotten into a larger scale 
production. 

Dr. Price. To the best of my knowledge, this has not been related 
to the economics and financial incentives involved in the situation, but 
primarily to technical problems concerned with production. 

Mr. Fountarn. They were able to solve some of the problems more 
‘apidly and have been in a more fortunate position than some of the 
other companies. 

Dr. Price. That is right, sir. 

Mr. Reece. It seems unusual that we have 5 companies that have 
a long reputation for successful manufacturing of their products and 
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only 1 of them able to get into production. Nevertheless, if anything 
happened to Eli Lilly Laboratories we would find ourselves in a very 
difficult situation. 

Mr. Houirrevp. If a private company, a private drug chain, for 
instance, could buy vaccine at a relatively low price in small quan- 
tities do you think the Federal Government also should have that 
advantage in buying large quantities ¢ 

Mr. Hovey. I certainly do. 

Mr. Houirrecp. Are you aware of the fact that in various instances 
the Thrifty Drug chain not only bought vaccine at a price where 
they could make a profit but sold it to the State at a cheaper price 
than the Federal Government is paying? If that could estab- 
lished would that indicate to you that the Federal Government also 
should have that advantage ? 

Mr. Hovey. I was not aware of that until I mentioned I saw it 
yesterday. We are most interested in an occurrence like that. Cer- 
tainly if the Federal Government is able to get a lower price we are 
all for it. 

Mr. Hoxirrevp. If you had had a recapture clause, a precautionary 
clause, as many defense contracts have in their purchases, particularly 
when they are buying in terms of millions of dollars, to go in and 
look at the companies’ books and ascertain those facts, would you 
not be in a better position to protect the Government’s interest ? 

Mr. Hovey. I would like to explain on that point 

Mr. Houtrrevp. Couldn’t you answer the question first? If you had 
exercised as a procurement officer due precaution in placing into the 
purchasing contract those rights which the Defense Department places 
in many of their contracts, would you not be in a position today not 
only to ascertain whether private companies got better prices but also 
to go in and ask for a reevaluation and a reduction in price ? 

Mr. Hovey. We would have, but I would like to add to that. 

Mr. Houtrtevp. All right. 

Mr. Hovey. We did not have authority to negotiate a contract. 
I understand you cannot renegotiate unless you negotiate initially. 

We had no authority. We didn’t think we had time to get that 
authority. 

Furthermore, I seriously doubt the manufacturer would negotiate 
on that basis. I don’t know but that is my belief now. 

Mr. Houirretp. Do you mean to say that you think these six con- 
cerns would have failed to enter this if they were given satisfactory 
corn of a reasonable profit in view of the Nation’s emergency 
nee 

Mr. Hovey. I think they would have been very reluctant to enter 
into that type of contract a year ago. We didn’t know how much 
we were going to buy or how often. 

Mr. Hotirrecp. Are you aware the Eli Lilly Co. did enter into 
a contract, a series of contracts, with the United States Government 
producing for the United States Government pharmaceutical supplies 
at cost plus 10 percent ? 

Mr. Hovey. I understand they have with the military; yes. 

Mr. Houtrtevp. That is all, Mr. Chairman. 

Mr. Naveuton. Mr. Hovey, no investigation or no report was made 
on the prices at which the State of Illinois was buying vaccine until 
after this committee began its investigation. Is that correct? 
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Mr. Hovey. As far as I know. 

Mr. Naveuton. Mr. Kimble, can you answer that definitely ? 

Mr. Kiueiz. Would you restate the question, please ? 

Mr. Navucuton. No investigation or no report was made on the 
prices at which the State of Illinois was buying vaccine until after 
this committee began its investigation. Is that correct? 

Mr. Kiupsziz. I am not exactly sure when your committee began its 
investigation, but at the time you first were in touch with us our 
regional office in Chicago had already looked into the Illinois situa- 
tion ; yes, sir. 

Mr. Naueuton. And the reason they had looked into the Illinois 
situation was because of some newspaper articles which appeared in 
the Chicago Daily News. Is that right? 

Mr. Kimpie. Yes, sir. You called us about a day or two after that. 

Mr. Houirretp. When you did look into that matter, Mr. Kimble, 
did you find substantially the following fact: That they were receiv- 
ing from a private drug chain a lower price than the Federal Govern- 
ment was paying ? 

Mr. Kimste. Could I elaborate a little bit ? 

Mr. Houtrrevp. First answer my question, Did you find that the 
State of Illinois was buying vaccine from a private drug chain cheaper 
than the Federal Government was buying it from the manufacturers ? 

Mr. Kimstie. Subsequent to that time, Mr. Holifield, we did find 
that out on the basis of an audit which we made of the expenditures 
of Federal grant funds by the State of Illinois for the purchase of 
poliomyelitis vaccine. 

The reported incident in the press, however, which initiated our 
inquiry into the situation in Illinois related not to the use of Federal 
grant funds by the State of Illinois but rather the use of State- 
appropriated funds of Illinois for the purchase of vaccine. 

In our investigation of that particular report we found that the 
State of Illinois in August, I believe it was, Mr. Naughton—was it 
not? 

Mr. Houirrevp. What year? 

Mr. Kimete. In August of 1955—had entered into a contract for 
the purchase of approximately 100,000 9-cubic centimeter vials of vac- 
cine with the Thrifty Drug Co., at a price of $6.63 for 9-cubic-centi- 
meter vials, with the stipulation that no deliveries of vaccine would 
be made under that contract until after the 14th of February 1956. 

Mr. Houtrretp. Why was that? Because of the lack of availability 
oi the vaccine; was it not? 

Mr. Kiuste. No,sir. I was just starting to say that the reason that 
has been stated to us—and again I qualify it in that regard because I 
have no personal knowledge of what their reason was—the reason was 
that the Poliomyelitis Vaccination Assistance Act, which was enacted 
on August 12, I believe it was, 1955, by the Congress, had an expiration 
date of February 14, 1956, and the $30 million of Federal funds that 
had been appropriated by the Congress during calendar year 1955 
were, of course, due to expire as far as their use by the State was con- 
cerned as of the close of business February 14, 1956. 

Consequently the State of Illinois—and again I heard this and do 
not know from my personal knowledge—was interested in making the 
maximum utilization of the Federal funds that were available to them 
in the purchase of vaccine prior to the expiration of the act. 
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Mr. Hoxtrtetp. Would you please repeat that? 
Mr. Krupte. Yes, sir. The State of Illinois was interested in mak- 
ing the purchases of vaccine prior to February 14, 1956. 

Mr. Hotirrevp. At what price, $7.12? 

Mr. Kiwpte. The price varied, Mr. Holifield, as you can see, be- 
tween that period of time. Sometimes it was $7.12, sometimes it was 
46.33 during that period. They were interested in buying the vaccine 
with Federal funds while the funds were available and then after the 
expiration of the Federal funds their own State funds could be used to 
purchase the vaccine that they would need after that time. 

Mr. Howirtetp. So, as a matter of fact, they continued to buy vaccine 
with Federal money at $7.12, $7.1214, $7.13 until the Federal funds 
expired on February 14, 1956. Is that correct ? 

Mr. Kruste. No, sir. I think the record will show somewhat dif- 
ferently from that. If I could get to that in just a moment, though. 

Mr. Hottrtetp. You mean to say, then, they did not pay during 
that period of time $7.12? They paid less? 

Mr. Kimsie. The records available to your staff I think will show 
they were paying somewhat less than that at certain periods of time. 

Mr. Houtrretp. May I read to you the record at this time which 
has been furnished us? 

On February 13, 1956, the price was reduced from $7.12 to $6.33. 

Then again in June of 1956 it was reduced to $5.70. So far as the 
records we have are concerned, and they may not be true records, but 
they have been furnished us, I think, by your agency 

Mr. Kimete. Those records that you are reading from there, sir, 
are records of the prices which the Federal Government was paying 
for vaccine at that time and is correct except 

Mr. Hoxtrretp. Then the Federal money was being expended at 
$7.12 up until February 13, was it not? 

Mr. Rresiitk No. 

ae HowtrreLp. You mean there were further reductions before 
that ? 

Mr. Kimste. The record you are reading from is the record of the 
prices that were paid by the Federal Government for the vaccine 
which it rirchanell during those periods of time and they are correct 
except for the fact, as was mentioned yesterday, that on February 6 
the Federal Government did get a price reduction, a voluntary price 
reduction from the Eli Lilly Co., which was effective with respect to 
all orders which had not been shipped as of that time. In fact, 
prior to February 15 when our new contracts became applicable we 
did buy almost one million cubic centimeters of Lilly vaccine at a 
price of $6.33. But the staff of the committee has available to it a 
record of the audit which was performed in Illinois, and Illinois 
bought some of the vaccine during that period of time under its own 
purchasing procedures, and with respect to some purchases made from 
the Thrifty Drug Co. paid a price which was less than the Federal 
Government was getting the vaccine for. 

Those were the facts I was trying in all truthfulness to get across 
to you, sir. 

Mr. Howirtetp. We are glad to have them. 

Mr. Kiusre. They are available to your staff. 

Mr. Hottrteip. Substantially you have confirmed that there was 
knowledge in your Department that the State of Illinois was buying, 
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either with its own money or with Federal money, at a lower price 
than the Federal Government was paying for vaccine during the 
same period of time. It that not true? 

Mr. Krimste. I knew these facts, sir, approximately a week ago I 
would say, spRenniey ately the day before your staff knew them. Asa 
matter of fact, I didn’t know them until the day your staff knew 
them because I was out of town when they were sent to your staff. 

Mr. Houtrieip. You didn’t know these things were occurring at the 
time, then 4 

Mr. Kiupte. I didn’t know they were occurring at the time they 
occurred, and I think there is some comment that I would like to 
make on it if I might. 

Mr. Founrarn. Go ahead. 

Mr. Hourrievp. Go right ahead. 

Mr. Kiuerie. The Thrifty Drug Co. was involved in both of the 
incidents we are talking about here. This company had the contract 
with the State of Illinois for the purchase of vaccine out of State- 
appropriated funds—the contract which, I would like to repeat, carried 
with it, to the best of my knowledge, the fact that no vaccine should be 
delivered under that contract until after February 14. The same com- 
pany at various times during this whole process was selling vaccine to 
the State of Illinois at a price which was somewhat lower than the 
Federal Government was getting. Under the first contract 100,000 
cubic centimeters of vaccine were delivered to the State of Illinois 
at a price of $6.63 per cubic centimeter, per 9-cubic-centimeter vial, at 
a time when we were buying vaccine at $6.33 per 9-cubic-centimeter 


vial less 2 percent, which is $6.20 approximately, and at a time when 


we were paying in the Federal Government $5.70 for a 9-cubic-centi- 
meter vial less 2 percent. So it is not surprising to me that the Thrrfty 
Drug Co. could make an advantageous price on contracts that they 
were entering into with Hlinois for ‘the purchase of vaccine out of Fed- 
eral grant funds at a price somewhat less than what we were able to 
buy it for. 

Mr. Hoirteip. But that does give the Government an opportunity 
now to move in and ask for an adjustment of price, does it not? 

Mr. Krusue. I think Mr. Hovey would have to answer that question 
specifically, sir. 

Mr. Houtrretp. Maybe the Department of Justice might be able 
to answer it, or the Federal Trade Commission, too. 

Mr. Kimpie. My understanding is that our contracts with the man- 
ufacturing companies provide that when the companies sell vaccine to 
a public agency at a lesser price than the Federal Government contract 
price they “will make that same price available to us. 

In this instance the companies that furnished vaccine to the Thr ifty 
Drug Co., which in turn sold it to the Illinois Department of Public 
Health, were not selling it directly to the State themselves. 

I would also point out 

Mr. Horirtetp. And undoubtedly the Thrifty Drug Co. was mak- 
ing a profit on it and still selling it at a price to the State of Illinois 
cheaper than we were buying it. 

Mr. Kruste. I do not know to what extent the Thrifty Drug Co. was 
making a profit on the vaccine that it sold and delivered to the State 
of Illinois at those lower prices. 
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I feel fairly convinced, however, that the Thrifty Drug Co. was mak- 
ing a profit on the vaccine which it was selling to Illinois at $6.63 
at the time when the Federal Government and other public agencies 
were buying it for $6.33 and $5.70. 

Mr. Horirreitp. I would think so. 

Mr. Kimpze. Yes, sir. 

Mr. Ho.trrevp. Particularly if they were buying it cheaper than 
the Government, I think they were making a very nice profit. . 

Mr. Reece. Do you have any information that any of the agencies 
purchased vaccine from the companies at a lesser price than the Gov- 
ernment was paying or that any private concern purchased vaccine 
from the companies at a lesser price than the Government was paying? 

Mr. Krmste. In answer to the first part of peer question I do not 
have any information to that effect. During the course of the opera- 
tion of this program—the administration of the grant-in-aid part of 
the program, which is the part I have some responsibilities in—I have 
frequently made inquiries when I have had an opportunity to see 
individuals that might have reason to have the information available 
to them as to the price that they were paying for vaccine. When I 
say “individuals”, I mean representatives of State health departments 
who were doing their own purchasing of the vaccine at that time. 
I have never had any one of them tell me that they were buying vac- 
cine from a company at any price that was lower than the Federal 
Government was getting the vaccine for. 

The latest inquiry that I made of this was several weeks ago when 
I heard that one particular State had just advertised for open com- 
petitive bids on a given quantity of vaccine from all manufacturers. 

I did make inquiry as to the price they had received from the lowest 
bidder, and that price was $5.70 for 9-cubic-centimeter vials, less 2 
percent, which is identical to the price we are paying now. 

Mr. Reece. When was that? 

Mr. Kimete. Approximately 3 weeks or so ago, Mr. Reece. 
weer Reece. And they were advertised through open competitive 

ids? 

Mr. Kruse. That is my understanding. 

Mr. Fountain. Did they buy from one or more companies ? 

Mr. Kruse. They bought the entire amount they were going to 
buy at that time from one company, but they had invited bids from 
more than one. 

Mr. Fountain. Do you know what the bids of the other companies 
were ¢ 

Mr. Krute. No, sir; I do not. I have great respect for the pur- 
a procedures of this particular State, however, and I am confi- 
dent that they bought it from the lowest bidder, or if all bid the 
—_ which I do not know, that they had some appropriate means of 
choosing. 

Mr. ho. I wanted to ask if this particular agency received more 
than one bid. Do you know? 

Mr. Kimstz. I do not know from my own personal knowledge. I 
understood they did, however, but I could not swear that is true. 

Mr. Hotirrtp. Do you have any knowledge as to whether they, too, 
received identical bids from several companies? 

Mr. Kiaste. I do not. 
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Mr. Houirterp. Would that be of interest if they received identical 
bids from several companies who were also supplying the Federal Gov- 
ernment and at the same price as they were selling to the Federal 
Government ? 

Mr. Kimste. It would be of interest to me, yes, but, on the other 
hand, since the price they received was the going market price that 
the companies are charging, so far as I know everywhere around the 
country for it, I would be a little surprised if they were not identical. 

I do not know, for example, why if the one company that got the 
contract at $5.70 bid $5.70, any other company would have bid more 
than $5.70 when they were selling it all around the country and to us 
at $5.70. I don’t know why they would bid any higher than that. 

Mr. Naueuron. Mr. Kimble, the Thrifty Drug Co. bid $6.63 for 
9 cubic centimeters in August of 1955? 

Mr. Kimpste. Yes, sir. 

Mr. Naveuton. In September of 1955 the Federal price, the first 
Federal price, was $7.12 or $7.13 for 9 cubic centimeters ¢ 

Mr. Kimeie. Are you asking me a question ? 

Mr. Naueuton. Yes. 

Mr. Krmstz. The State of Illinois did enter into a contract—— 

Mr. Naveuton. Would you first answer “Yes” or “No”? 

Mr. Kiuete. The answer, I think then, is “No.” 

Mr. Navuenton. They were not paying $7.13 in September ? 

Mr. Krmste. You asked me more than just that, sir. 

Mr. Houtrtevp. I would like counsel to rephrase the question. 

Mr. Naveuron. Was the price of vaccine to the Federal Govern- 
ment in September of 1955, $7.13 for 9 cubic centimeters ? 

Mr. Krmexix. The price was $7.13 less 2 percent which made it ap- 
proximately, if my arithmetic is correct, $6.98. 

Mr. Naventon. That was the net price? 

Mr. Kimeue. That is a price that is comparable to the other prices 
that you have been quoting there, yes. 

Mr. Horirretp. Did you at all times take advantage of the 2-per- 
cent discount which was allowed for payment within 30 days? 

Mr. Kimste. To the best of my knowledge that was taken advantage 
of at all times. 

Mr. Houirievp. At least that was the policy of the Department ? 

Mr. Kimpste. It was the policy of the Department and I cannot per- 
sonally recall any instance where we did not get notice back from 
the State that they had received the vaccine which would have enabled 
us to pay the manufacturers their money within the 30-day limit. 

Mr. Naughton mentioned the Illinois price. I think the record 
should be clear on it because I know you would want it to be. 

The contract price of vaccine that the State of Illinois entered 
into with the Thrifty Drug Co. at $6.63 was a contract which specific- 
ally provided that there should be no vaccine delivered under that 
contract until after the 14th of February 1956. In other words, the 
State of Illinois and the Thrifty Drug Co. were not entering into a 
contract for the delivery of vaccine at $6.33 during a time at which 
the Federal Government and other public agencies were paying $7.12 
and $7.13. 

Mr. Naventon. Have you seen that contract, Mr. Kimble? 

Mr. Kimpste. No, sir, but our representatives have. 
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Mr. Naventon. Did they say positively it contained that provision ? 

Mr. Kimpte. Yes, sir. 

Mr. Naveuron. Can they obtain and provide this committee with a 
copy of that contract? 

Mr. Kimete. I would expect your committee can get a copy of it 
from the State of Illinois; yes, sir. 

Mr. Naventon. I am asking if you can obtain it for us. 

Mr. Kinet. I don’t know whether the State of Illinois would give 
it to us or not, sir? 

Mr. Navenron. Will you request them to give you a copy for us? F 

Mr. Kimsis. May I refer to someone? ‘ Hon 

Mr. Naventon. Yes; if you want to consult counsel on that. ; 

Mr. Banra. Yes; if the committee doesn’t care to ask for it. 

Mr. Reece. What is the purpose of that, Mr. Chairman 4 

Mr. Founrarn. We can ask for it. I thought inasmuch as you are 
already familiar with it you can obtain it easily. 

Mr. Banta. Apparently the staff is more familiar with it than we 
but we will make the inquiry. 

Mr. Founratrn. It is your contract. 

Mr. Banta. Mr. Naughton so indicated. He even tipped us off as to 
what was happening. 

Mr. Reece. I presume there is some reason for wanting them to 
request it. What is the reason? 

Mr. Naveuton. No particular reason except saving us a little 
trouble. If the Department gets it I won’t have to write a letter. 

Mr. Founrarn. Inasmuch as they have charge of this situation, by 
virtue of the cooperation they have already had with the various State 
agencies, they are in a position to get it without any delay. 

Mr. Kimsix. Let me say why I cannot say whether or not we can 
get it. If I understand correctly, the purchasing procedures in IIli- 
nois provide for purchases to be made through the purchasing depart- 
ment of the State of Illinois. Our relationships are with the depart- 
ment of public health in Illinois. I would not be confident that rf we 
asked Illinois for a copy of it for the committee’s use that they would 
see fit to give it to us. We do not have a copy of it in our possession. 

The citing which I mentioned was done in Illinois and not in our 
offices at all. 

Mr. Naventon. You are speaking from hearsay as to that contract 
provision? You could not swear to it? 

Mr. Kimsie. I am speaking from hearsay on that and as I have 
done on previous occasions when I talked here this morning. 

Mr. Naueuron. You do not have personal knowledge of it? 

Mr. Kruste. I have not seen it. 

Mr. Hoxitrretp. When were you notified by the companies that there 
would be a reduction from $7.12 to $6.33? 

Mr. Kimpte. To the best of my recollection, Mr. Holifield, we were 
notified by the Eli Lilly Co. that effective on February 6 their price 
to the Federal Government, and presumably to other public agencies 
also, would be $6.33 less 2 percent rather than the $7.12 or $7.13, I 
forget which Lilly had at that time. 

Mr. Hottrrecp. You were notified that it would be dropped on 
February 6, and the point of my question was how much advance 
notice did you have of the drop in price, if you know that ? 
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Mr. Kimpte. I wish I could answer your question but I do not recall 
on what date—— 

Mr. HoriFrreip. Undoubtedly you had an official and formal notice. 
Will you furnish that to the committee? 

Mr. Kiuete. I will do my best to find that, sir. 

(The following information was later furnished to the subcom- 
mittee :) 

DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


PUBLIC HEALTH SERVICE 


Hon. L. H. Fountain, 
Chairman, Intergovernmental Relations Subcommittee, 
Government Operations Committee, House of Representatives, 
Washington, D. C. 

Dear Mr. Fountain: At the recent hearings conducted by your subcommittee 
relating to the poliomyelitis vaccination program, we were asked to provide the 
subcommittee with information concerning the date on which the Public Health 
Service was first advised that the price of vaccine was being reduced from $7.33 
to $6.33 per 9 cubic centimeters vial. 

On February 6, 1956, the Public Health Service was advised by a telephone call 
from Mr. Forrest Teel, executive vice president of the Eli Lilly Co., that the price 
of vaccine was being reduced from $7.13 to $6.33 per 9 cubic centimeters vial ef- 
fective for all vaccine shipped by the Eli Lilly Co. on or after February 6, 1956. 
No transcript of this telephone conversation was kept, but in a report prepared on 
February 10, 1956, the following statement appears: 

“Informally we have been advised by the Eli Lilly Co. that the price of vaccine 
sold by that company has been reduced from $7.13 to $6.33 per 9 cubic centi- 
meters vial to Federal Government and public agency purchasers and from $9 to 
$8 to commercial users. The Lilly representatives advised that these prices 
carried the usual discount terms and are effective February 6.” 

I am attaching for your information a copy of a letter from the Eli Lilly Co. 
dated February 14, 1956, in which this price reduction was confirmed in writing. 

The Public Health Service purchased for States a total of 925,794 cubie centi- 
meters of poliomyelitis vaccine from the Eli Lilly Co. at the $6.33 price less 
discount prior to February 15, 1956, the date on which new contracts were 
officially effective. In this total are included orders which were placed with the 
Eli Lilly Co. as early as February 2, 1956. 

Sincerely yours, 
Davip E. Pricr, 
Assistant Surgeon General. 


INDIANAPOLIS, February 14, 1956. 
UNITED STATES Pustic HEALTH SERVICE, 
DIVISION OF FINANCE, AUDIT SECTION, 
Washington, D. C. 

GENTLEMEN : Please be advised that on February 6, 1956, the price of poliomye- 
litis vaccine in 9 cubic centimeters vials was voluntarily reduced by this company 
from $7.13 to $6.33 per vial. 

All orders shipped on or after the above mentioned date will be payable less 
the usual 2 percent cash discount at the new rate. 

Very truly yours, 
Eui Litry & Co., 
R. W. MossMAN, 
Director, Marketing and Production Services Division. 


Mr. Houirietp. You expressed admiration for the State of Illinois’ 
purchasing procedures ? 

Mr. Kimeste. No, sir. 

Mr. Horrrrevp. Did you not? 
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Mr. Kimete. I did not volunteer that and to the best of my know]l- 
edge have not been asked that. 

Mr. Ho.trrevp. I think the record will show that you expressed con- 
fidence in their purchasing procedure. 

Mr. Kimpie. The reference I made to confidence in the purchasing 
procedures referred to another State, sir. 

Mr. Reece. And I so understood, Mr. Chairman. 

Mr. Houtrrep. I am glad to have the record correct. I thought 
you referred to Illinois. 

Mr. Resce. I don’t think we ought to characterize things such as 
that and make investigations of the urchasing agencies of all the 
States. I don’t think we ought to ask the witness to characterize. 

Mr. Hottrtetp. The witness characterized some State’s purchasing 
program, which he has a perfect right to do, and I accept his evaluation 
of whatever State it was because I have no knowledge of it. I am 
glad to have the record corrected. 

I happen to know something about the purchasing procedures of 
the State of Illinois, this committee having gone through a little hear- 
ing on the school lunch program in the State of Illinois. 

Mr. Naveuron. The offering price to the State of Illinois by the 
Thrifty Drug Co. in August was 35 cents lower than the price being 
paid a month later by the Federal Government. Is that right? 

Mr. Kimepie. That is correct, with the qualification that you put at 
the beginning, which is quite a qualification. 

Mr. Naucuton. Nobody knew that the price was going down, did 
they ¢ 

Mr. Kimete. No, I assume nobody could have known for sure that 
it was going down. It seemed reasonable that it could. 

Mr. Naueuton. Which would indicate that the Thrifty Drug Co. 
fixed its price in August in accordance with the price it expected to 
pay in August. 

Mr. Kimste. No, sir. 

Mr. Naveuton. | think the record should show that on January 23, 
1956, when the price being paid by the Federal Government was $7.12 
less 2 percent, or $6.98—— 

Mr. Reece. What are the dates ? 

Mr. Naueuton. January 23, 1956. The Federal Government was 
then paying $6.98. At that time the State of Illinois bought vaccine 
through the Thrifty Drug Co. at a price of $6.76, 22 cents less than 
the net Federal price. 

On June 20, 1956, when the price being paid by the Federal Govern- 
ment was $5.70 less the 2 percent discount or $5.58, the State of Llli- 
nois, through the Thrifty Drug Co., bought vaccine for $5.02 net, 
which is 56 cents lower than the price being paid by the Federal 
Government. 

Mr. Reece. Are you asking a question ? 

Mr. Naveuton. No, I think the record is clear. 

Mr. Founrarn. Under the contract were they for immediate 
delivery / 

Mr. Kimsie. To the best of my knowledge they were. As a matter 
of fact, the date Mr. Naughton was reading I am not sure was not the 
date of delivery. I do not know if it was the date of purchase or 
the date of delivery. 

Mr. Fountain. The price comparison is not unfair ? 
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Mr. Kimste. I am not questioning the price. 
Mr. Rercr. Does not this enter into it, that on the date in January 
or February 1956 when the Government was still paying $6.20, the 
State of Illinois entered into a contract with the Thrifty Drug Co. to 
purchase the vaccine after February 14 for the lower sum? 

Mr. Kimstr. That entered into that contract back in August 1955, 
and to the best of our knowledge the deliveries under that contract 
that you are referring to were all made after the 14th of February 
1956. These that Mr. Naughton is referring to are not part of that 
large one-hundred-thousand-odd 9-ce vial contract that was negotiated 
back in August. 

Mr. Reece. Do you have any knowledge of either of the five com- 
panies that produced the vaccine selling their product at a less figure 
than the Federal Government was paying? 

Mr. Kruse. Not to a public agency ; no, sir. 

Mr. Reece. But to a private agency ? 

Mr. Kimpie. I have no knowledge, Mr. Reece, as to what price the 
Wyeth Laboratories and the Sharp & Dohme Co., which are the two 
companies that furnished the vaccine under the citations Mr. Naugh- 
ton just referred to, gave to the Thrifty Drug Co. 

Mr. Navenron. Mr. Kimble, it had to be a lower price, did it not, 
unless the Thrifty Drug Co. were taking a loss on the sale 

Mr. Kimete. With the proviso you added at the end, yes. That is 
simple arithmetic. 

Mr. Naventon. The Federal price on June 20, 1956, was $5.58 for 9 
ce.’s. The State of Illinois paid $5.02. Unless they took a loss on the 
sale, the Thrifty Drug Co. had to buy vaccine from Sharp & Dohme 
for less than $5.02. 

Mr. Kimete. On that particular order, yes, they would have had to 
take a loss. 

Mr. Reece. Mr. Chairman, did Mr. Naughton say in June 1956 we 
were paying $6.98 ? 

Mr. NauGuTon. $5.58, $5.70 less the 2 percent discount. 

Mr. Kimste. I would only point out that during that same period 
the Thrifty Drug Co. was also selling vaccine to the State of Illinois 
at $6.63, so whether in the aggregate it had a loss, I do not know. 

Mr. Nauenron. Was not the regional health officer of Illinois quoted 
in the press as saying that the action of Ilinois in allowing future de- 
livery was a matter of poor judgment, or something to that effect ? 

Mr. Kiueie. Something to that effect was in the newspaper quota- 
tion which I saw, yes, sir. 

Mr. Houtrrerp. That is why it is important to know how far in ad- 
vance you were notified of the drop in price. 

Mr. Kimte. I will do my best to find that. 

Mr. Hotarrevp. [ am sure you will find it. 

Mr. Kimprtr. We did order and get billings for almost 1 million 
ee.’s from the Eli Lilly Co. prior to the 15th of February when the $6.63 
price was officially in effect as far as our contractual arrangements 
with the Eli Lilly Co. were concerned. This morning I looked at some 
of our material in respect to that, and one of the orders on which we 
got the $6.63 price less 2 percent was on an order we had placed with 
the Eli Lilly Co. on February 2. This, I will point out, was a volun- 
tary reduction on their part. 

Mr. Ho.irtevp. Do you refer to the same kind of packing ? 
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Mr. Kinepete. Yes, sir, identical materials. 


























Mr. Founrain. And further questions ¢ tl 
Mr. Reece. Mr. Chairman, I do not know who should answer this 
question, but reverting to the paragraph at the top of page 5 of the at 
confidential memorandum 
Mr. Founratn. It is not a confidential memorandum, unless you 0 
mean the one that went to the committee members. J 
Mr. Reece. Does anyone have the total amount in dollars of pur- e 
chases from the Eli Lilly Co. during the first 6 months of 1956? n 
Mr. Kimexe. During the first 6 months of 1956 ? 
Mr. Reece. Yes. . { 
Mr. Kime. No, sir. We could compile it from our information as \ 
far as our Federal purchases are concerned. f 
Mr. Reece. Would you have an overall estimate ? 
Mr. Founrain. We have the information on the total sales of Eli t 
Lilly Co., but it isnot broken down. « 
Mr. Naveuron. The total production during the first 6 months of t 
1956 was about 34 million cubic centimeters. That included both com- i 
mercial and public agencies. I 
Mr. Founrarn. Thank you very much, Mr. Kimble. 
Mr. Banta, will you come up here a few minutes, please. 
I am pursuing this question concerning the Advisory Committee | 
records, not only because of this particular situation, but because we . 


have been having trouble in this committee in getting other records. 
Oftentimes the records we request may not disclose anything, but we 
cannot tell until we get them from the agencies of the Government. 

As I recall, based on a regulation of the Surgeon General, the De- 
partment did not feel they could give us the transcripts of meetings 
with company representatives until the industry members were con- 
tacted and gave their permission. Those records have now been fur- 
nished, but there are certain records of the Advisory Committee’s hear- 
ings which you say cannot be given to us under the Surgeon General’s 
regulations without permission of the parties concerned. 

I want to ask you this question : Do you believe the Surgeon General 
can, by regulation, repeal, supersede, or amend a statute of the Con- 
gress? 

Mr. Banta. No, sir. 

Mr. Fountarn. I call your attention to United States Code, title 5, 
section 105a concerning information furnished Congress on request. 

Mr. Banta. I do not recall it immediately. What is the citation? 

Mr. Fountarn. United States Code, title 5, section 105a, which 
reads as follows: 














Every executive department and independent agency of the Government shall, 
upon request of the Committee on Expenditures in the Executive Departments 
of the House of Representatives, or of any seven members thereof, or upon request 
of the Committee on Expenditures in the Executive Department of the Senate, 
or any five members thereof, furnish any information requested of it relating 
to any matter within the jurisdiction of said committee. 

And of course you know, as we know, that the Committee on Gov- 
ernment Operations today is what was formerly the Committee on 
Expenditures in the Executive Departments of the Government. 

In view of that statute, do you still feel that the Surgeon General’s 
regulation prohibits you from supplying us with those advisory com- 
mittee records without permission of the people concerned / 


FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 113 


Mr. Banra. I do not think I would like to venture an opinion on 
that matter offhand, sir. 

Mr. Founraty. I wonder if you will study that statute, then, with 
a view to reconsidering the position you have taken ? 

Mr. Banta. Of course we have never been confronted with this kind 
of situation often, and maybe not at all so far as I know, because our 
Department has been extremely cooperative in trying to furnish to 
everybody, the Congress or any other inquirer or ‘citizen, any infor- 
mation which we have which we can provide. There are only a few 
instances, and this may be one of the very few, where we are required 
to sit down around a table with technical people and experts with the 
view to finding out from them things that oak laps are not appropriate 
for publication. 

Mr. Fountain. I quite agree with you that there are many 
things that are not appropriate for publication. But I think this 
committee has the responsibility after getting information, of making 
the decision as to whether it should be made public. We have received 
a great deal of information in executive session that has never been 
released. 

Mr. Banta. In spite of that very interesting discussion, there has 
been a rather running series of conflicts between the legislative and 
executive departments as to what is and what is not av: ailable to the 
Congress and under what circumstances it is available. It should 
be sufficient, it seems to me, for us to close this book by saying if there 
is anything we can give you, we will give it. And we know of no 
reason why—and we told” your staff that—the people from whom we 
obtained the information in confidence would not give us permission 
to give it to you. 

Mr. Fountain. I understand that. My own reason for bringing 
this up again is because if this position were allowed to remain un- 
challenged, administrative agencies could pass regulations which 
would completely deprive the congressional committees of information 
to which they are entitled. I am not saying they would do that; but 
under the position you are taking, an administrative agency would 
have that power. 

I have no further questions. 

Mr. Reece. As I understand, in this particular instance you have 
indicated your willingness to make all information available to this 
committee, and you have indicated it was specifically stated to the 
members of the staff when they interviewed the officials of the Depart- 
ment that while this information was obtained from the industry with 
the understanding it would not be released without their consent, that 
the officials offered to ask the industry for permission to release it and 
indicated they thought the industry would be agreeable to making it 
available, thereby indicating there was no disposition on the part 
of the officials with whom the staff conferred of not making it avail- 
able, but, on the other hand, that they would cooperate to make it 
available. 

Mr. Fountain. We have not indicated that there was such a dispo- 
sition to withhold the information; but if every time a congressional 
committee seeks information private industry or others have to be 
consulted, you can see how difficult it would be. We got some of 
those records only last night. 
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Mr. Banta. Mr. Chairman, you could have had that long before 
if the staff had not told us not to seek to get permission from the 
industry. 

Mr. Founrarn. The staff was seeking to get it under the authority 
in the statute. Asa matter of law it seems to me this is the authority 
and that every agency is obliged to furnish the information under this 
statute. a 

Mr. Banta. That has always been a matter of conflict, but we try 
to avoid having to rely on any law to withhold anything from any 
congressional committee, but we also have our responsibility in con- 
nection with the interpretation of the law. 

Mr. Houirterp. The exercise of executive privilege to withhold doc- 
uments from a congressional committee is usually exercised by the 
President, and the conflict you referred to is a conflict between the 
President and the Congress. I do not think you would have taken 
that to the President for him to exercise his Executive privilege, and 
I would take the position that the Department itself does not have the 
right to exercise that privilege without the approval of the President. 

Mr. Banta. When I was a Member of Congress and sat behind the 
very desk you gentlemen are sitting behind, I do not know if I would 
have taken that position or not, but I did recognize and I still do that 
the departments of Government also have some responsibility in in- 
terpreting laws which they administer and which Congress impresses 
upon them. You even have a criminal statute that makes it a crime 
to divulge certain information, and it is not clear among skilled 
lawyers as to just when an employee can divulge information under 
that criminal statute, and the courts have not clearly identified it. 

Mr. Horirrevp. You are not claiming that criminal statute, are you? 

Mr. Banta. I do not think we are, but we must consider that. 

Mr. Reece. Mr. Chairman, I repeat, I would like to know the total 
amount in dollars of purchases from the Eli Lilly Co. during the first 
6 months of 1956. 

Mr. Founratn. As I stated before, all we have is the approximate 
production. 

Mr. Reece. Was it 34 million cubic centimers ? 

Mr. Navueuton. By the Eli Lilly Co.; yes. 

Myr. Rerce. For the first 6 months of 1956? 

Mr. Naveuron. Yes. 

Mr. Reece. So on the basis of $6.20 you would divide the 34 million 
by 9 and multiply by $6.20. 

Mr. Naveuton. Yes. 

Mr. Founrarn. Any further questions ? 

Mr. Naveuton. I think the record should be clear on one thing. 
The particular information the chairman just requested was not under 
discussion between the staff and the Department until late Wednesday. 

Mr. Banta. You mean the minutes of the Advisory Committee? 

It was specified in the chairman’s letter of October 9, and I think 
maybe on the same day or on the next day the staff did look at all 
the other material and get the information regarding those minutes. 

Mr. Fountain. I understand your problem, but I wanted you ta 
understand the problems of the committee as well. 
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Mr. Naucuron. We have previously referred to title 41, section 
252 (d), of the United States Code, which reads as follows: 


Bips IN VIOLATION OF ANTITRUST LAWS 


If in the opinion of the agency head bids received after advertising evidence 
any violation of the antitrust laws he shall refer such bids to the Attorney 
General for appropriate action. 

Mr. Banta, what procedures, if any, are established in the Depart- 
ment of Health, Education, and Welfare to insure that this statute 
is complied with ? 

Mr. Banra. I do not know that there are any special procedures. 1 
think, though, if there are any operating people anywhere in the pro- 
gram ‘who would have any information ‘which would indicate to them 
there was any violation of the antitrust laws, they would make appro- 
priate inquiries to see what procedure we lawyers would take with 
reference to reporting it or considering the facts presented to us as 
to whether it was appropriate to report it or not. That is the method 
by which we would do it, and that is what we would do. 

Mr. Naveuron. Has the Secretary of Health, Education, and Wel- 
fare advised the purchasing officers that instances of identical bids 
or other evidence of possible collusive bidding should be reported 
to the Office of the Secretary ? 

Mr. Banta. I do not know that there is any such information as 
that contained in the manual. Most of these purchasing people are 
long-experienced career people cognizant not only of ‘that statute 
but. generally of the procedures applied governmentwide, and espe- 
cially by the General Accounting Office, w ith respect to purchases, and 
I find them to be very know ledgeable people. 

Mr. Naveurton. In your opinion as counsel for the Department, do 
you think it would be an advisable procedure, in order to comply with 
this statute, that identical bids be reported to the Office of the 
Secretary ? 

Mr. Banta. Now am I testifying as a lawyer or as a witness under 
oath ? 

Mr. Founrarn. Asa lawyer. 

Mr. Naveuton. Weare asking your opinion. 

Mr. Banta. I would not say so generally. What I actually think, 
on the basis of my experience in the business world and in the practice 
of law and in public office as well, is that nearly all products that are 
manufactured and sold in this country, the price is usually determined 
by something like a bellwether. Somebody sets the price and every- 
body falls in line. That is usually the case, and if the Antitrust 
Division looked into every possible case of identical prices, I expect 
they would have to go after all the tobacco manufacturers, all the oil 
and gasoline companies, and no telling how many grocers. The price 
of flour has been the same as long as I can remember, and the price of 
pork, and the price of beans, and the price of beef. Competition is 
such that the chainstores will try to bribe the advertising medium to 
find out what the prices will be of Kroger or some other grocer this 
week. That is just business. That is the way business is done. 
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Mr. Horirievp. Mr. Banta, you are not describing the situation of 
the Government buying on a competitive-bid basis and justifying the 
fact that 5 or 6 companies gave almost the identical price on a new 
article on which they had no experience as to cost of production ‘ 

Mr. Banta. No. 

Mr. Houirrecp. We are talking about this particular contract. If 
this were carried over to competitive bidding of the Government, there 
would be no use in the Government having competitive bidding. 

Mr. Founrarn. He was asked his opinion as to what the agency 
head should do in a case where there were identical bids. 

Mr. Houtrtevp. I understood the philosophy he was expressing was 
pertinent. 

Mr. Banta. It was unrelated to this situation. 

Mr. Hortrretp. Let us put it on this particular situation we are 
exploring. When your representatives had separate meetings with 
these companies, deliberately separate under advice of counsel, and in 
each instance you were quoted the same identical price, as a guardian 
of the public interest, did that not raise a red flag to you that this 
could not be my happenstance and it must be by collusion ? 

Mr. Banva. It did not raise a red flag to me because I had a knowl- 
edge then of about what the situation was. There was none of this 
vaccine at that time except what had been contracted for by the Na- 
tional Polio Foundation. 

Mr. Houtrretp. Why did you have separate meetings ? 

Mr. Banta. We had separate meetings so that no one could accuse 
us of taking these six people into a room and compromising them, 
probably, in the answering of questions that somebody in this group 
representing the Department might want to ask which might embar- 
rass them and really invite the charge. 

Mr. Houirtetp. But was not the result the same as if you had brought 
them into the same room together and they had agreed on the same 
price, with this exception, there was not tangible evidence under the 
law that there was a conspiracy ¢ 

Mr. Banta. I do not know if the result would have been the same. 

Mr. Houtrretp. You know the price was the same ? 

Mr. Banta. I know now, but I did not at that time. 

Mr. Hoxtrtetp. Mr. Banta, I have read this transcript. 

Mr. Banta. What transcript are you referring to ? 

Mr. Houirretp. The transcript you furnished me yesterday. 

Mr. Banta. I furnished you two sets. 

Mr. Hoxtrretp. I hold in my hand the May 23 transcript of pro- 
ceedings in the Department of Health, Education, and Welfare, an 
interview of Graydon Walker, of Parke-Davis & Co.; May 23 inter- 
view of Arthur K. Beckley, of Cutter Laboratories; May 23 interview 
of Eugene Kuryloski, of Sharp & Dohme; May 23 interview of Harry 
P. Aubuchon, Wyeth Laboratories; May 24 interview of Kenneth 
Valentine, Pitman-Moore Co.; May 23 interview of Forrest Teel, Eli 
Lilly & Co. They are the interviews I am talking about, the separate 
interviews, and in each instance where the price was discussed the 
price was $7.12. 

Mr. Banta. Now, what is your question about it ? 

Mr. Howirreip. My question was, was not the result, as far as the 
taxpayer was concerned, exactly the same as if you had had them all 
in the same room at the same time and agreed on the $7.12 price? 
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So while you very technically and very cleverly, let us say, avoided 
a down with six people and setting a fixed price, as far as the 
taxpayer is concerned the result was the same. 

Mr. Banta. We got the same price, if that is what you mean. But 
there is one thing T think you gentlemen overlook which is beyond 
my field, but if I may, while I am discussing this situation- 

‘Mr. Hourrterp. Did you advise Mr. Foster to follow this procedure? 

Mr. Banta. No, sir; I did not advise him at all. I advised the 
Secretary and the Assistant Secretary to avoid having ioint meetings 
with these people at which prices were discussed in order to avoid the 
possibility of Mrs. oe or any of her staff being accused of collusion 
with these people. I did not really know what they were going to 
cliscuss. 

Mr. Reece. Mr. Chairman, during the course of these hearings 
these 2 days, it seems to me that at one time the committee is almost 
in the position of accusing the Department officials, so to speak, of 
not having a joint conference, and at another time accusing them—— 

Mr. Hortrieip. I am not accusing them for not having a joint 
conference because I know that would be a clear violation of the 
antitrust laws. 

Mr. Reece. And we are accusing them of not discussing price with 
the companies and again accusing them of discussing price. 

Mr. Houtrretp. The committee is not accusing them of anything. 
The committee is placing the facts on the record. 

Mr. Founrarn. As far as I am concerned as chairman, the com- 
mittee is making no accusations. We are trying to get the facts in 
order to reach some conclusions. 

Mr. Banta. If I may add an observation here, when the results of 
the field tests were announced in April 1955, there was in existence 
almost none of this material. I do not know how the National Infan- 
tile Paralysis Foundation negotiated its contract with the industry. 
I get the very definite impression that they did it because they were 
furnishing capital to the industry to tool up for its manufacture. 

Mr. Houirtetp. May I question you on that point? Did the founda- 
tion furnish these six laboratories the capital plant investment to 
operate ¢ 

Mr. Banta. I understand they underwrote the expense in some 
fashion. 

Mr. Horrrrevp. I thought this was a free-enterprise risk situation. 

Mr. Reece. Not the entire expense. 

Mr. Banta. I thought I heard you say yesterday the foundation 
had spent $25 million. I think that is too much. 

Mr. Howrey. I know they had but I think at least one member 
of the subcommittee defended these companies on the basis of their 
risk-capital investment. 

Mr. Banta. That may have had some merit. I do not know if it 
was a loan. I do not know how they got their contract, but it was 
always conceded by Mr. O’Connor that it was a very rough, hard bar- 
gain that he drove. 

But now here was this situation: I do not know how many bills 
were introduced in Congress to take this whole thing and —_ create 
a quickie operation and take it over and for the Federal Govern- 
ment to do the whole job, or practically that. 
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What we were trying to do was to find out whether or not we 





could get the cooperation of everybody concerned including doctors, 4 
State health officers, local health officers, manufacturers, and the fou 
Federal Government, and get them all in a mood to see if we could had 
not find a way to equitably deliver this vaccine where it was needed exa 
most, and among the group of individuals most susceptible to it Go 
so that it would not go to the people with wealth who would have had . 
money to buy it to the exclusion of somebody else. I 

You know there was not a one of these manufacturers that had any vac 
legal obligation whatsoever to sell the Government a single cc of this ry 
stuff. pene 

You heard Mr. Mintener say yesterday that he would have paid : 
$100 for it. : 

At the hearings that we had before the committees of Congress v 
they wanted to know of us as to whether or not there would be a black ver 
market develop—they called it black market, going back to the terms : 
that were used in the days of Federal control—and all we could do tha 
was to tell the committees that we had been told by the: manufacturers mis 
of this material that they would cooperate with the Federal, State, hec 
and local governments, and see to it that it went where it was am 
needed and that the limited quantity presumably would reach the on 
people most in need of it, and so far as I know there were not any thi 
dosages of this stuff ever sold to the people who would pay $100 
for it. a, 

The companies could, I assume, have turned this material out and _ 
asked a big price for it, but they did not. 

Mr. Hourrtecp. You are testifying as to your philosophy now. ye 

Mr. Banta. I am not testifying at all. I asked if I might make a 
little statement in connection with it. 

Mr. Ho.trrevp. If you are going to testify as to what might have 
been done or what could have been done, you know each one of these sil 
pharmaceutical houses had to have a license from the Government. to ar 
produce this, and that license had been granted to them for the pur- or 
pose of producing this particular biological drug. 

Mr. Banta. Yes, but the license would not have been conditioned n 
on whether or not they sold it to the Government, and could not a 
have been. if 

Mr. Houirretp. But the process was owned by the foundation. al 

Mr. Banta. No, sir; it wasn’t; so far as I know it was not. n 

Mr. Hoxtrtevp. It was not a patented process, but they had the ’ 
technique and know-how, and Dr. Salk had it. t 

If you had exercised due prudence and caution, you might well have I 
explored other methods of getting vaccine instead of paying a fixed 
price to each one of these companies without regard to their cost. ™ 

If you had wanted to do the fair thing, and get the maximum amount h 
of vaccine, you could have had a cost-plus-10-percent contract as we W 
did during the war for pharmaceuticals. 

Mr. Reece. Mr, Chairman, before we get too far from the record r 

Mr. Fountain. All right, Mr. Reece. ; 

Mr. Reece. I want to revert to the money which the foundation put I 
up to the pharmaceutical companies to assist in the production facil- f 
ities to make this possible. It is my information that they did not a 
put up all the money, but put up part of it. I do not know whether s 
that was repaid or not. t 





FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 119 


Mr. Banta. Well, I do not know whether any of this money that the 
foundation put up to these industries, was a loan or a subsidy, but they 
had some kind of underwriting agreement and they did not take us in 
exactly onit. But, let me read you what Mr. O’Connor said to Senator 
Goldwater on that hearing. 

Senator Goldwater said : 

I just have one question, Mr. O’Connor: You mentioned that the cost of the 
vaccine that you paid the manufacturers was 30 cents. Now, there is going to be 
some misunderstanding of that figure when it is compared with the $2.30 and 


$2.33 that Mrs. Hobby mentioned yesterday. Would there be anything that you 
could divulge regarding the method by which you arrived at that 30-cent figure? 


Mr. O’Connor says: 


We just drove a hard bargain. The commercial manufacturers responded very, 
very well, and we told them it was the cost. I doubt it very much. 

Senator GoLpwATerR. What was that again? 

Mr. O’Connor. We told them that 30 cents was our cost. I doubt very much 
that it was, and I agree with you that we would be very reluctant to have any 
misunderstanding, but we drove a hard bargain. They were splendid about it, 
because in this whole thing they have had, in my opinion, an interest over and 
above the dollars-and-cents interest. They have had enthusiasm in this pro- 
gram. Hours have meant nothing to them. They have labored industriously. 
They have been as cooperative as any group could possibly be. That 30 cents, I 
think, was just an arbitrary figure. 

Now, of course, when you move on from there, you have lots of other factors 
you have to add to that price, and it should not be taken really as much of a base 
for anything. 

Mr. Founratn. That was brought to the attention of the committee 
yesterday. 

Mr. Houirrevp. We are well aware of that. 

Mr. Banta. And, of course, it has been treated here 

Mr. Houtrretp. If Mr. O’Connor drove a hard bargain, it is pos- 
sible that the industry drove a hard bargain at the $7.12 price, too; 
and if the Department of Health, Education, and Welfare had been 
on its toes, it might be they could have driven a better bargain. 

Mr. Banta. Well, it was one of those things in which you could 
not win. If you delayed the day when a child got an inoculation, 
and then had some polio, you are accused of pennypinching; and 
if you hastened the day when you got a program under operation, you 
are accused of being a dishonest or careless public servant. You could 
not win. 

Mr. Navueuton. Mr. Banta, did the Department of Health, Educa- 
tion, and Welfare report the identical bids concerned in the polio- 
vaccine program to the Department of Justice? 

Mr. Banta. I do not know whether we did or not, but we talked 
with Judge Barnes many times. I even talked to him at the time we 
had these meetings, and I do not know whether we ever told him it 
was going to be the same price or not. 

Mr. Naueuton. You have no knowledge as to whether that was 
reported, then? 

Mr. Banta. I have no personal knowledge of it; I very much doubt 
if they were. I think it was public record, and they were quoted 
Administration now are quoting the same prices we are getting, and 
all over every place as being the prices, and the General Services 
so also, I understand, is the Department of Defense. They are all 
buying it at that price. 
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Mr. Fountarn. You do not not know whether it was reported to the 


pres 
Justice Department ? they 
Mr. Banta. No, sir; I certainly do not. I do not think it would be M 
very important when everybody knew it was common knowledge. seril 
Mr. Naueutron. Are you aware that according to a ruling of the to a’ 
Attorney General identical bids are sufficient grounds to report a M 
matter to the Justice Department under the terms of the statute? mor 
Mr. Banta. I am not familiar with that ruling at all, but I would talk 
say that there would be sufficient ground, and certainly there would him 
be evidence to him or any evidence to suspect that the identical bids sO 8 
were the result of a collusion. However, I imagine if they buy ciga- that 
rettes for the armed services they do not report if they get identical] 1 
bids; I do not know. V 
I do not report what I pay at each pump I stop. I do not report ap} 
the fact that I got gasoline at the same price whether it is Esso or wit 
what not. in¢ 
Mr. Houirrevp. That is not a true analogy. d 
Mr. Banta. It is not analogous it is just the identical price. me 
Mr. Naveuton. Did the Justice Department ever talk to you or to A 
your knowledge with anyone else in the Department and caution that tio 
perhaps there might be a danger of price fixing going on in connection I 
with polio vaccine ? ) 
Mr. Banta. No; they did not talk to me at all. In the conversation ) 
IT had with Mr. Mintener yesterday I got the impression from him ) 
that the Justice Department had independently made an investigation ) 
of the matter, but I do not know whether they did or not. ) 
An inquiry to Judge Barnes’ office of the Antitrust Division over tha 
there would provide you with that information. } 
Mr. Nauenton. Unfortunately, Judge Barnes is no longer there. inf 
Mr. Banta. Well, you might get that information from Mr. Hansen, an 
who is there. ] 
Mr. Naventon. But he was not there the day I called and his first } 
assistant, Mr. Foote, whom I understand is no longer with the Depart- pa 
ment, refused to give me any information. Jor 
Mr. Banta. I do understand that Mr. Foote is gone. ] 
Mr. Naveuton. I think, however, we had some testimony yesterday De 
about the Justice Department approving or at least not objecting to «ol 
these meetings with the industry, and I think that is what this re- } 
lated to. 
Mr. Banta. What what related to? cel 
Mr. Navuecuton. The testimony regarding the Justice Department me 
approval. 
Mr. Banta. We did not ask for the approval of the Justice Depart- 
ment. I talked with Mr. Barnes, and I[ told these people what to do by 
about this matter, or about these meetings. I told our people, Mrs. pr 
Hobby and Mr. Mintener, and Mr. Hovey, and whoever else it was—I | 
do not know to whom exactly I talked, but I probably talked to either 
Mrs. Hobby or Mr. Rockefeller, and I told them what to do. I told of 
them when they got these industry representatives in here “don’t bring 
these people in and set them down in one room and go cross-examining an 
them about prices and matters which they might not want disclosed. pa 


If you are going to go into the question of production and methods of 
production, and differences in procedure and methods of your distri- 
bution and differences in distribution, they won’t want to talk in the 


FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 121 


presence of one another anyway; have your meeting separately,” and 
they had them —" ately. 

Mr. Naveuton. I understand there are certain precautions pre- 
scribed by the Justice Department for meetings with industry people 
to avoid antitrust violations. 

Mr. Banta. It just happens that I recall my conversation on the 
morning of April 21, when that first meeting was held, and I was 
talking * with Mr. Mintener at the time, and he called Judge Barnes 
himself and told Judge Barnes—and I was sitting at his elbow and 
so advised him—and Judge Barnes, according to Mr. Mintener, said 
that that would be an advisable plan of procedure. 

Mr. Naveurron. I think that is very plausible. 

Without reference to any meetings, did the Justice Department ever 
approach you or send an FBI man around to advise you or confer 
with you regarding the danger that there was price fixing going on 
in connection with the sale of F polio vaccine ? 

Mr. Banta. No. I do not suppose they would know. We knew 
more about it than they did. 

Mr. NauGcutTon. In other words, they never came and got informa- 
tion about this from you? 

Mr. Banta. Not from me. 

Mr. Navenuton. Did they from anyone else in the Department? 

Mr. Banta. How would I know? 

Mr. Navauron. To your knowledge ? 

Mr. Banta. I do not know. 

Mr. Naueuton. Do any of the other witnesses here know about 
that? 

Mr. Banta. I do not know why they would have. As I say, the 
information was everywhere, and was readable in all the newspapers 
and every place. 

Mr. Fountatn. Well, that is speculating now, Mr. Banta. 

Mr. Bana. No; Mr. Foster told you yesterday about the news- 
paper clippings as to prices which were shown in the Wall Street 
Journal, and all over the place. 

Mr. Naventon. But you had no independent knowledge of a Justice 
Department investigation so far as your personal knowledge is 
concerned ¢ 

Mr. Banta. Independent knowledge of what? 

Mr. Nauenron. As far as your own personal knowledge is con- 
cerned, you do not remember any instances of any Justice Depart- 
ment investigation of price fixing in connection with polio vaccine? 

Mr. Banta. I certainly do not. 

Mr. Naueuton. Were any of the witnesses present ever approached 
by the Justice Department with respect to the investigation of the 
price fixing? 

Mr. Fountatn. If so, please indicate it by standing. 

Mr. Naventon. There is no response, so the answer is that none 
of them were. 

It. is obvious that, so far as the Department of Health, Education, 
and Welfare is concerned, any investigation made by the Justice De- 
partment did not include questioning of these witnesses. 

Mr. Banta. Well, I do not know. 


Mr. Fountain. Do you have some correspondence relating to that ? 
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Mr. Navenron. Yes. As I previously indicated, after learning of 
the identical bids in this situation I called Mr. Foote at the Depart- 
ment of Justice, or rather, I called Mr. Hansen, the head of the Anti- 
trust Division. Mr. Hansen was out of the city, and Mr. Foote 
absolutely refused to answer any question or discuss the matter of 
price fixing at all. 

He advised that any inquiry would have to be put in writing and 
transmitted to Mr. Rogers, the Deputy Attorney General. 

I called Mr. Rogers on the same day and Mr. Rogers advised me, 
somewhat more tactfully but just as firmly, that he would not answer 
any questions except in writing, either. 

Mr. Fountain. Was any of this information submitted with the 
understanding that it ies not be used in a public hearing ! 

Mr. Naveuton. It was not. I then addressed a written inquiry 
to the Department of Justice which is as follows: 


SEPTEMBER 10, 1956. 
Mr. WILLIAM ROGERS, 
Deputy Attorney General, 
United States Department of Justice, 
Washington, D.C. 

Dear Mr. Rocers: The Intergovernmental Relations Subcommittee is presently 
investigating procurement of polio vaccine by the Department of Health, Educa- 
tion, and Welfare. Our preliminary investigation has revealed information 
raising a question of possible violation of Federal antitrust statutes. Mr. Foote, 
of the Antitrust Division, has advised me that it would be necessary to submit 
a written inquiry in order to obtain any information from the Department of 
Justice. 

It would be appreciated if you will advise the subcommittee as soon as 
possible : 2 

1. Whether the Justice Department is presently investigating procurement of 
polio vaccine by the Federal Government. 

2. Whether the Justice Department has any information regarding the polio 
vaccine program which would assist the subcommittee in its investigation. 

Your cooperation in this matter will be appreciated and will, I am sure, be 
helpful to the subcommittee. 


Mr. Fountain. Who was that letter signed by ? 

Mr. Naventon. James R. Naughton, counsel, Intergovernmental 
Relations Subcommittee. 

Mr. Fountarn. Off the record. 

(Discussion off the record. ) 

Mr. Naveuton. This reply was received from the Justice Depart- 
poe on September 27, 1956—it was dated September 27, and is, as 
ollows: 


Dear Mr. NaueutTon: We have received your letter of September 10, 1956. 
requesting that we advise the subcommittee whether the Department is presently 
investigating the procurement of polio vaccine by the Federal Government, and 
whether the Department has any information regarding the polio vaccine pro- 
gram which would assist the subcommittee in its investigation. 

The Department is not presently investigating the procurement of polio vac- 
cine by the Federal Government. However, early in 1955 the National Founda- 
tion for Infantile Paralysis, Inc., through its attorneys, O'Connor & Farber, of 
New York City, submitted a proposal to this Department under our railroad 
release program which related to the importation of rhesus monkeys from India 
and their subsequent sale at cost to pharmaceutical concerns engaged in the 
production of poliomyelitis vaccine. 

This species of monkey is only available in India. Because of certain re- 
ligious tenets of the Indian people, the Government of India would only grant 
the necessary export licenses provided the monkeys were used solely for medic- 
inal and scientific research and the production of poliomyelitis vaccine. The 
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national foundation proposed to act as agent for all users of these monkeys in 
the United States and to give assurances to India that its restrictions as to the 
use of the monkeys imported would be carried out. The foundation proposed 
to procure the monkeys from India and sell them at cost to the users. 

Others participating in this proposed program were the National Institutes 
of Health of the Public Health Services of the United States and six manu- 
facturers of poliomyelitis vaccine. 

The program would be open to all who desired to participate in the plan 
and would not restrict the importation of monkeys from other possible sources. 
The program was limited to the importation of Rhesus monkeys and in no 
way involved the production or sale of the vaccine by the pharmaceutical 
manufacturers. 

This Department granted the requested railroad release in our letter of June 30, 
1955. That letter contains the following paragraph : 

“We have carefully considered your submission under this Department’s 
railroad-release program and have concluded that we would not institute criminal 
proceedings against the parties involved in the proposed program solely because 
of the formation and operation of the contemplated program. This Department, 
however, always reserves the right to institute civil proceedings in the event 
that we decide that the legality of the submitted program should be tested. 
Moreover, if the program in actual operation results in activities beyond those 
set forth in your submission which raise questions under the antitrust laws, the 
Department of Justice reserves full freedom to proceed either civilly, criminally, 
or both, against any parties to such agreements, arrangements, or practices, 
including the parties to this agreement to the extent of their participation 
therein.” 

As of this date, no violations of the program have been brought to our 
attention. 

Sincerely, 
WILLIAM P. ROGERs, 
Deputy Attorney General. 


As the correspondence indicates, in response to our request for in- 
formation as to whether the Department was presently investigating 


procurement of poe vaccine or whether it had any information which 


might be helpful to the subcommittee in its investigation, the response 
was that the Department was not presently investigating the program 
and the only further information given was the fact that a release of 
a technical nature had been applied for and granted. 

On October 4, 1956, a letter was addressed to Mr. John W. Gwynne, 
Chairman of the Federal Trade Commission, Washington 25, D. C. 
The Federal Trade Commission, of course, has jurisdiction along 
with the Justice Department over violations of the antitrust laws 
or at least certain portions of it, and the letter reads as follows: 


DEAR Mr. GwYNNE: The Intergovernmental Relations Subcommittee is investi- 
gating procurement of polio vaccine by the Department of Health, Education, 
and Welfare. We are particularly interested in ascertaining whether anti-trust- 
law volations or unfair-trade practices may have occurred in connection with 
such procurement. 

It would be appreciated if you will advise the subcommittee: 

1. (@) What investigations, if any, concerning polio vaccine are presently 
being carried on or have been conducted by the Federal Trade Commission and 
the results of such investigations? 

(b) In the event that no such investigations are being or have been conducted, 
the particular reason or reasons, if any, why such investigations have not been 
conducted. In particular, if the Federal Trade Commission is not conducting or 
has not conducted such investigation because of notification that the Justice 
Department was conducting such investigation, please advise the subcommittee 
of the date and nature of such notification or notifications. 

2. Whether any complaints or other information indicating a possibility of 
antitrust law violations or unfair trade practices in connection with polio vaccine 
have been received by the Federal Trade Commission and the dates and nature 
of such complaints or information. 
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Since the subcommittee expects to hold public hearings on the polio, vaccine 


program within the next few days and is endeavoring to ascertain immediately no 
what witnesses should be called, it would be appreciated if you will furnish the : 
above information to the subcommittee on October 4, 1956. . - 

It would be further appreciated if you will furnish the follfwing information ‘ 
as soon as possible: ace 

1. What investigations, if any, have been or are being carried out by the an: 
Federal Trade Commission concerning the following firms and the results of th 
such investigations: Cutter Laboratories, Eli Lilly & Co., Pittman-Moore Co., : 
Wyeth Laboratories, Parke, Davis, Sharp & Dohme, American Home Products f . 
Co., Merck & Co.? 0! 

Your cooperation in this matter will be-appreciated, and will be most helpful be 
to the subcommittee. If there are any questions regarding the information 
desired by the subcommittee, it would be appreciated if you will contact Mr. or 
James Naughton, counsel for the subcommittee. 

Sincerely, 
L. H. Fountain, he 
Chairman, Intergovernmental Relations Subcommittee. : 

We received the following reply under date of October 4, 1956, est 
addressed to Congressman Fountain: to 

DEAR CONGRESSMAN FOUNTAIN: This is in reply to your letter of October 4, 

1956, in which you express an interest in ascertaining whether the antitrust laws 

or statutes relating to unfair trade practices may have been violated in con- , 
nection with the procurement of polio vaccine by the Department of Health, thi 
Education, and Welfare. Ju 

Answers to your specific questions are as follows: to 

1. (a4) The Commission has not conducted and is not at present conducting ; 
any investigation concerning any producer or distributor of polio vaccine. inne 

(b) No investigations have been or are being conducted for two reasons: 

(1) The Commission has received no complaints by the public through the 

press or otherwise which have indicated that the producers or distributors of is 

polio vaccine have been or are engaged in acts or practices which might appear Fe 
to violate the statutes administered by the Commission. (2) On April 21, 1955, ¢ 
the Antitrust Division advised the Commission that it proposed to conduct two wl 
investigations involving Salk vaccine. The first covered allegations of a price- po 
fixing conspiracy involving the producers thereof, namely, Eli Lilly & Co., Wyeth im 
Laboratories, Parke, Davis & Co., Cutter Laboratories, Sharp & Dohme, Pittsman- tel 
Moore Co. 

The second reason: The adoption of a resolution setting a price for a single ha 
inoculation of Salk vaccine allegedly involving the St. Louis Pediatric Society, in 
St. Louis, Mo., and its members. 

It is the joint policy of the Commission and the Department of Justice to avoid . 
any duplication or overlapping of effort in those matters in which the two agencies IS 
may have concurrent jurisdiction. Such a policy is essential for these purposes of 
and to prevent the unnecessary expenditure of public funds. Under this policy, an 
if the Commission had received any complaints regarding price fixing or other 3 
restraints of trade by the producers of Salk vaccine, they would have been + 
directly or indirectly referred to the Antitrust Division. ag 

2. As above indicated, no complaint or other information has been received ses 
with respect to polio vaccine which might indicate a violation of the antitrust 
laws or other statutes administered by the Commission. pe 

In accordance with an understanding between representatives of the Commis- li 
sion and the representative of your committee, the additional information om 
requested by your letter will be submitted as promptly as it may be compiled. , 

Sincerely yours, tiv 
JOHN W. GWYNNE, 3 

Chairman. th: 

Mr. Fountatn. Do you have any questions, Mr. Holifield ? th 
Mr. Hortrrevp. Not at this time, Mr. Chairman. Let us adjourn as 


for lunch. 
Mr. Fountain. It isnow 1 o'clock. The committee will recess. 
Mr. Reece, How long do you think this hearing will last ? 
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Mr. Fountain. I think we can finish this portion of it this after- 
noon. 

Mr. Reece. I see. 

Mr. Founrary. Of course, I cannot predict with any degree of 
accuracy how long the witnesses are going to testify. If they will 
answer the questions and give an adequ: ite ‘explanation, we might get 
through earlier. 

Mr. Reece. Now, Mr. Chairman, I think that statement is uncalled 
for. The witnesses have been very responsive and neither have they 
been verbose. 

Mr. Founratin. Mr. Reece, you have not been here for the last 15 
or 20 minutes. 

Mr. Reece. Yes; it has been 20 minutes. I went out; but in all fair- 
ness, I do not think the witnesses—— 

Mr. Fountain. I am simply making that statement in the inter- 
est of time. If the witnesses will give us adequate and brief answers 
to questions we will get through earlier. 

Mr. Banta, you can come back at 2 o’clock ¢ 

Mr. Banra. Yes, sir. 

Mr. Houtrrerp. Mr. Chairman, in view of the apparent conflict 
there between the Federal Trade Commission and the Department of 
Justice, according to their own testimony in the letters there, it seems 
to me that we should ask for a representative of the Justice Depart- 
inent to explain that situation. 

Mr. Reece. Could I see the record ? 

Mr. Founrarn. Our question was whether the Justice Department 
is presently investigating the procurement of polio vaccine for the 
Federal Government. Of course, we had another question as to 
whether the Justice Department has any information regarding the 
polio vaccine program which would assist the subcommittee in its 
investigation. I think that general question would call for them to 
tell us that an investigation had been made, even though they might 
have been technically correct in saying they are not presently engaged 
in an investigation. 

Mr. Houtrrevp. It is certainly pertinent to the record. The letter 
is not responsive. I think we should find out from the Department 
of Justice just exactly what kind of investigation they did make, 
and what conclusions they came to. 

Mr. Founrarn. I think that would be proper. There may be some 
information which they would or would not want to give in open 
session. 

Mr. Hortrrevp. The chairman can give an invitation to them to ap- 
pear this afternoon, and brief the committee on this apparent contra- 
diction there. 

Mr. Reece. Is it the desire of the committee to have a representa- 
tive of the Department of Justice to bring the rhesus monkey up here ? 

Mr. Houiriretp. No. The Department of Justice apparently thought 
that by the reference to another matter they could evade answering 
the question, which the committee addressed to them, and as far 
as I can see that particular part is not relevant to the question at all. 

84073—56——9 
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Mr. Reece. This refers only to the rhesus monkey. I do not know 
whether we want a variety of monkeys or whether we are satisfied 
just to have one. 

Mr. Hottrretp. The question is “Who is being made a monkey of?” 

I think we ought to have the staff contact someone from the De- 
partment and see if they can have someone here who can give us an 
explanation of it. ; 

Mr. Reece. There is nothing in the letter that refers to anything 
except the rhesus monkey. 

Mr. Founrarn. The meeting will stand adjourned until 2:30 this 
afternoon. 

(Whereupon, at 1:05 p. m., the subcommittee recessed, to reconvene 
at 2: 30 p. m., of the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2:30 p. m., pursuant to recess.) 

Mr. Fountarn. The subcommittee will come to order. 

We would like to proceed expeditiously this afternoon. We have 
another witness from the Justice Department whom we are waiting 
for, who is to be here at 3:30. In the meantime, we have some other 
facts to put in the record. 

Let the record show that a quorum is present at the beginning of 
this session, in the person of Mr. Reece and the chairman. I under- 
stand Mr. Holifield will be held up for a few minutes. 

Mr. Reece. Before we get into other business, if I may I would 
like, Mr. Chairman, to follow through on the reference that was made 
yesterday to the profits that were made by Eli Lilly & Co. during the 
first 6 months of 1956 compared to the first 6 months of 1955. 

It was stated that Lilly reported a net of $33.8 million on sales 
during the first 6 months of 1956, but in computing the gross volume 
of its sales in Salk vaccine it was some $214 million less than their 
profits, which makes it difficult for me to understand how the profits 
of Lilly & Co. could be related too closely to the Salk vaccine. That 
was why I was getting the figures in the morning session, as I did. 

As I expressed myself at the time, giving the sales volume and the 
profit during a period of time, unless there is some way of breaking 
that down to see from what the sales and profit were derived, I think 
it completely meaningless. I wanted to try to get that in the right 
context in the record. That is the reason I am making the statement 
at this time. 

Mr. Naventon. Eli Lilly & Co., of course, does produce other drugs 
and chemicals besides the Salk polio vaccine. The profit figures that 
were put into the record yesterday were not by any means intended 
to represent with any degree of exactness the profits made on polio 
vaccine. I do not think anybody but Eli Lilly knows that. 

The facts, however, that we have been able to obtain, are that during 
the first 6 months of 1955 Eli Lilly & Co. did not produce a large 
quantity or a relatively large quantity of the vaccine, and most of 
the vaccine it did produce was being sold to the National Foundation 
for Infantile Paralysis at less than 35 cents per cubic centimeter, so 
that their income from polio vaccine in the first 6 months of 1955 I 
am sure was not very great. 

Mr. Reece. I accept that as a premise to start with. 
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Mr. Naveuton. As I recall it, the total sales by Eli Lilly & Co. 
during the first 6 months of 1955 were about $62 million. Net profit 
during the first 6 months of 1955 was somewhat more than $13 million. 
So that would be the amount of profit, with very little effect from 
Salk polio vaccine included in those figures. 

Now, during the first 6 months of 1956 the figures we have available, 
if I recall them correctly, are that Eli Lilly & Co. produced some 34 
million cubic centimeters of Salk polio vaccine, which was sold com- 
mercially or to public agencies at perhaps 70 cents per cubic centimer, 
which would indicate a gross income from sales of polio vaccine during 
the first 6 months of 1956 of perhaps $23 million or $24 million. 

Mr. Reece. The way I compute it, it is $21.4 million. 

Mr. Naveuton. What figure are you using ! 

Mr. Reece. Using $6.20. 

Mr. Naveuton. Did you use 34 million? 

Mr. Reece. Yes; I used 34 million. 

Mr. Naueuron. I have not checked your figures. They could be 
accurate. 

Eli Lilly did have a substantial apparent income because they pro- 
duced a very large quantity of polio vaccine. If their income on polio 
vaccine was $21 million, that represented almost all or was the equiva- 
lent to almost all of their increase in sales over the earlier period, when 
they had little or no income from polio vaccine. 

Mr. Reece. Oh, no; they had an increase in sales outside of the polio 
vaccine of close to $10 million; between $8 million and $10 million. 

Mr. Navueuron. That may be. Their increase in sales was $28 
million, to a total of $90 million. 

Mr. Reece. Yes. 

Mr. Navueuton. That would indicate perhaps $20 million or $21 
million was polio vaccine sales and the rest may have been increase in 
their other business. Profits increased from roughly $13 million to 
about $34 million. Now, if on the $8 million in additional sales of 
other products they realized $4 million profit, then it would indicate, 
just using these rough figures—of course, we have no way of knowing 
they are accurate—that Lilly perhaps made as much as $18 million 
to $19 million on polio vaccine. That is assuming, of course, that 
Lilly’s other sales and profits were in line with the previous period. 

Mr. Reece. On what basis do you assume they made $18 million or 
$19 million profit on a $21 million gross of polio vaccine? That is 
what I am objecting to getting into the record, Mr. Naughton. 

Mr. Naueuron. It may be high. 

Mr. Rerce. Certainly it is high. It is too asinine for anybody to 
give credence to, but it goes in the record as coming from the counsel 
of a congressional committee. 

Mr. Naventon. Well, it is a fact, Mr. Reece, that there was a very 
substantial increase in sales. 

Mr. Reece. Surely; there was a substantial increase in sales. 

Mr. Founrarn. What was the total increase ? 

Mr. Navuenron. $28 million. 

Mr. Founrarn. $28 million. 

Mr. Reece. Now, have you analyzed the Lilly operation to see what 
other new products they were putting on the market in which they 
were having a very high degree of success in sales at that time? 
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Mr. Navueuton. I have had no access to the books of the Eli Lilly 
& Co. 
Mr. Reece. But you state, Mr. Naughton, here in the record, as an 
attorney, that they made $18 million to $19 million on polio vaccine, 
and there is just absolutely nothing to justify such a statement. Their 
gross sales on polio vaccine during that period were only approxi- 
mately $21 million, but still, unless somebody takes the time to analyze 
such a figure, they would have to accept what you say. 
Mr. Navenron. Have you any way of knowing, Mr. Reece, that 
Lilly’s gross sales of polio vaccine were $21 million ? 
Mr. Reece. I was just taking the volume you gave me and using 
that. 
Mr. Naverrron. I have no way of knowing the exact amount, but it 
looks to me like they made a lot of money. 

Mr. Rerce. They may have. 

Mr. Fountary. Of course, from what Mr. Naughton says about the 
figures, and what you say, Mr. Reec e, it is obvious that none of us 
know exactly how much profit Eli Lilly made on polio vaccine. 

Mr. Reece. Why put it in the record ¢ 

Mr. Fountrarn. We have filled the record with a lot of other specu- 
lation in the Jast few days. 

Mr. Reece. Do you know if the damage suits filed against Lilly 
have been settled ? 

Mr. Naveuton. To my knowledge, no damage suit was ever filed 
against Eli Lilly as a result of the program. 

Mr. Reece. Are you sure of that? 

Mr. Naveutron. There were some filed against Cutter. 

Mr. Rerce. Surely. 

Mr. Naverrron. I know of none filed against Lilly. 

Mr. Founrarn. I do not think the Federal Government, through the 
Justice Department, would attempt to recover anything from Eli 
Lilly or any of the other companies on the basis of speculations made 
here before this committee. I am sure they would go into it much 
further before they attempted to determine what amount, if any, the 
Federal Government would be entitled to as a refund. 

Mr. Reece. Of course, I think we ought to be just as cautious in 
making a presentation for the record here as we would be in making it 
in court. We ought to try to keep our cgay based upon either 
the facts or the best information av ailable 

Mr. Fountat. I think we have given the best information avail- 
able to the staff at this time. Any estimate based on this information 
is simply an approximation, and I am sure the record makes that 
plain. The record, as you know, is filled with a lot of information 
much less impertinent to this inquiry, and the gentleman from Ten- 
nessee inserted in the record a good portion of that information. 

Mr. Reece. If you will point out anything I put in the record that 
is not pertinent to the inquiry 

Mr. Fountain. Well, I do not 

Mr. Reece. If so, I will be glad to extract it. 

Mr. Founrarn. Mr. Reece, I think we would probably have to stay 
too long to do that. You have expressed a number of opinions. If 
we were ruling on testimony as a court would, I am quite sure you 
would agree as an attorney that a good portion of what you have 
said yesterday and today would not have been competent. 
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Mr. Reece. I do not think I have put a thing in the record that 
would not have been competent before any tribunal. 

Mr. Fountain. Before a court of justice, either civil or criminal ? 
Do you think a good deal of what you said yesterday and what you 
said today w ould have been competent ? 

Mr. Rerece. Yes. You can make a motion to strike in court any 
time. 

Mr. Founratn. Of course, in court the judge would not be as liberal 
as your chairman has tried to be, and some lawyer would have objected 
and you never would have made the statement in the first place. 

Mr. Hoxirrecp. Mr. Chairman, the time is passing. Let us get 
on with the regular business. 

Mr. Founrain. I announced before you came in, Mr. Holifield, 
that we were waiting for a witness from the Department of Justice. 
I hope he will be here by 3:30. 

Mr. Rerce. You are not going to give me the time until 3:30, are 
you, Mr. Chairman? 

Mr. Fountain. I do think we have some other questions. Mr. 
Naughton ? 

Mr. Naveuton. I would like to say that of course I have no figures 
as to how much money the Lilly Co. made on the Salk polio vaccine. 
Of course, it is obvious they made huge increase in profits at the time 
when they were selling a large amount of polio vaccine. As to the 
exact amount of profit which was due to the polio vaccine, I think the 
books of the company would show that. 

Mr. Reece. Do you have the records, if I may interject, on profits 
of other pharmaceutical companies over this period; 1956 compared 
with 1955? 

Mr. Naveuton. I have some figures on that, Mr. Reece, but. they 
are not very helpful because some of these other companies are sub- 
sidiaries of very large corporations and have combined balance sheets 
which represents many, many things—the American Home Prod- 
ucts Co., for example, owns Wyeth Laboratories. 

Mr. Reece. Off the record. 

(Discussion off the record.) 

Mr. Navueuron. I might say that if the Department had used the 
procedures of the Federal Property Administrative Services Act to 
enter into these contracts that, in my opinion, they would be able 
to examine the books to determine what the profits were. 

Mr. Reece. Now, Mr. Chairman, I think that gets back to the fun- 
damental question here, which I am impressed has not been taken 
cognizance of in the right way. That is the fact that here was a new 
drug that was developed and announced 18 months ago, and there 
was no pharmaceutical concern in a position to produce. that drug in 
the quantities desired at that time, although there had been a very 
considerable amount of pilot work done. As I said, the primary 
concern was getting the safe vaccine in adequate quantities to meet 
the requirements. 

I do not know whether the Public Health Service handled it in 
the best way. I am just not in a position to say. But it is apparent 
to all that they handled it in such a way as to accomplish the primary 
purpose in w hich the American people were interested ; that is, getting 
a safe vaccine in sufficient quantities to immunize the children of 
America. 
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Now, as a kind of hindsight proposition we get back to a discussion 
of limitations or restrictions that might have been imposed upon in- 
oe that would have been to the financial advantage of the United 

tates. 

Mr. Fountain. Mr. Reece—— 

Mr. Reece. Of course, we can look back and see some things that 
might have been done. I am not denying that. But still it may have 
restricted or may have slowed up the production of this material. 
I think this committee has the responsibility of keeping this whole 
picture in the right perspective. 

Mr. Fountain. That is what I am trying to do, Mr. Reece. I 
agree with you that hindsight is usually better than foresight, but 
sometimes hindsight can help develop foresight in the future. I 
think that is one advantage of a committee hearing of this kind. 

In that connection I would like to make this statement: Statements 
and implications have been made by some of the witnesses as well as 
by you, Mr. Reece, that action by the Public Health Service and the 
high price—if it was high—served or were necessary to stimulate pro- 
duction of the vaccine and to encourage the manufacturers to increase 
their output. I think the record should show first that the national 
foundation’s 1954 contract for 25 million cubic centimeters, and antici- 
pation of a large commercial market, had already stimulated produc- 
tion within the limits of technical competence. The Government’s 
assistance act was intended not to promote production but rather to 
insure that no child would be denied an equitable share of the available 
vaccine supply by reason of inability of his family to pay for the 
vaccine. 

Speed in contracting for purchase of polio vaccine could not have 
been an important consideration to the Department of Health, Educa- 
tional, and Welfare in agreeing to the identical bid price—$7.13 
per 9 cubic centimeters—for these reasons: 

First, the act was signed by the President on August 12, 1955, and 
the program did not go into operation until some time later. Original 
bids, I think, were October 7. 

Second, the Department of Health, Education, and Welfare had 
definite knowledge of the uniform bid price at least as early as the 
May 23-24 meetings with the manufacturers, some 5 months or more 
before program operation. 

Third, it should also be pointed out that the introduction of strict 
testing and safety standards by the Public Health Services does not 
appear to have added importantly to manufacturing costs. This is 
suggested by the fact that the tightened standards were agreed to by 
the six firms on May 27, 1955, which was some time after the firms 
had already announced the very same prices charged the Government 
and the trade throughout the remainder of 1955; in fact, until Febru- 
ary 1956. 

I want to make that statement for the record, because I think it 
= some of the impressions which the record might otherwise 
yield. 

Mr. Reece. Nevertheless, Mr. Chairman, there is—— 

Mr. Fountarn. Mr. Hovey ? 

Mr. Reece. If I may make one observation—— 

Mr. Founrarn. Will you come up, Mr. Hovey ? 
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Mr. Reece. Nevertheless, Mr. Chairman, the fact remains there is 
only one company presently really into developing a really successful 
operation, and that company 

Mr. Fountain. From the standpoint of mass production. 

Mr. Reece. From the standpoint of mass production—and that 
company had an unfortunate incident soon after the Cutter incident 
as a result of which it seriously considered, according to my informa- 
tion, going out of production. If it had gone out of production we 
would have been in a pretty bad situation. 

Mr. Fountain. The Federal Government might have had to expend 
funds to go in production itself. There is always that — 

Mr. Reece. I know. There are some people who have the philosophy 
that the Federal Government ought to get into all kinds of private 
business. 

Mr. Founrarn. I have my own view on that. I do not know whether 
you are referring to the chairman or not, but I have my own view. 

Mr. Reece. No. 

(Discussion off the record.) 

Mr. Fountain. Mr. Hovey ? 

Mr. Naughton ? 

Mr. Navuenton. Mr. Hovey, I think you previously testified that 
you did not attempt to get any estimate of the actual cost of manufac- 
turing this vaccine. 

Mr. Hovey. No. Under the type of procurement authority we had 
available we had no occasion to do that. 

Mr. Naveuron. Did you make any effort to find out if there were 
people in the Public Health Service who were technically qualified to 
give you such an estimate ? 

Mr. Hovey. As I stated yesterday, we inquired as far as we could as 
to what was a reasonable price for polio vaccine. 

Mr. Naveuron. You say “as far as we could.” Do you really think 
you inquired as far as you could have inquired ? 

Mr. Hovey. Mind you, we are going out on bids which we accept the 
bidder’s price as reasonable or as his best price. Under that method of 
purchasing we don’t go make an analysis of his costs. We have no 
authority to. 

Mr. Navenron. Well, you would not have to make an analysis of 
the bidder’s cost, would you, to inquire within your own Department 
as to how much they think it would cost to make this vaccine. 

Mr. Hovey. I will answer it another way. We knew of no one else 
who could tell us the cost of manufacture. 

Mr. Navcuton. Would you repeat that, sir? 

Mr. Reece. Will counsel yield ? 

Mr. Founrarn. Let him answer the question. 

Mr. Reece. On yesterday the Assistant Secretary, Mr. Mintener, 
verified the fact that he had testified before the Senate committee that 
he thought this price was a reasonable price. I do not know why it 
would be expected that this employee, who is very greatly subordinate 
in rank to Assistant Secretary Mintener, would have so much detail 
in mind, 

Mr. Fountarn. Mr. Reece, I might say that during examination yes- 
terday Mr. Mintener stated at the very beginning that he was not 
familiar with cost and did not know anything about it or how it was 
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determined. When he testified before the Senate committee seeking 
appropriations he did say the price was reasonable but he was not 
actually giving his own opinion since his testimony was based upon a 
telephone conversation he had had with Mr. Foster. In turn Mr. 
Foster also gave us some information as to how he obtained the price. 

Mr. Reece. I think all the facts, Mr. Chairman, indicate that for 
au es of 6 months after they got into production of the vaccine 
nobody knew a great deal about just what the costs might be. It was 
all very indefinite. 

Mr. Naveuton. Mr. Hovey, my question was, Do you know whether 
there was anyone in the Department who would have been competent 
to give you an estimate of the production cost of Salk vaccine ? 

Mr. Hovey. From my previous discussion with you, Mr. Naughton, 
I think you mentioned probably some scientists in NIH may have an 
opinion. We thought of that, but we didn’t ask, because if they did 
know it was pr obably confidential information and they couldn’t reveal 
it to us. On the other hand, I honestly thought they did not know 
the production costs at that time. Their business was to license these 
products. 

Is that what you had in mind ? 

Mr. Naveuton. Did you think that information within the De- 
partment would not have been given to you? I am not sure I under- 
stand your answer. 

Mr. Hovey. I think from our previous discussion with you you 
suggested perhaps we ought to have inquired of some of the scientists 
of the National Institutes of Health, but we didn’t because in the first 
place I didn’t think anyone would know; in the second place, if they 
had any information in their dealings in the licensing program I 
thought it would probably be confidential. 

Mr. Navcuton. But you did not take the trouble to inquire whether 
anyone out there knew of the cost of production or, if they knew, 
whether they could give it ? 

Mr. Hovey. No; I didn’t. 

Mr. Fountarn. I might say, Mr. Hovey, I do not think the com- 
mittee or any member of the committee would be of the opinion that 
you would be able to find out or determine the exact cost of production ; 
certainly not without getting that information from the companies 
themselves. The point that is being made is whether or not the most 
skilled and expert personnel in your Department, capable of making 
these studies, did so with a view of putting the Government in the 
best bargaining position it could be in its efforts to get a good price 
and a reasonable price and a price that would prov ide a fair price to 
the producers. They have stockholders they have to protect. 

Mr. Hovey. Well, as I mentioned yesterday, we inquired from the 
best sources we knew of to determine whether that was a fair price. 
On the basis of that judgment we pursued 

Mr. Fountarn. But you are unable to give us any sources and what 
the basis was other than the companies themselves. 

Mr. Hovey. I mentioned yesterday we had been in contact with 
Mr. Foster, who had been in close touch with this program from the 
beginning, and Mr. Kimble and others, who had been in close touch 
with this polio program. 
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Mind you, now, we in the purchasing office did not get into this and 
were not involved until September a year ago. We didn’t know what 
had been going on before that. 

Mr. Founrarn. You are the chief purchasing officer. Do you simply 
make the purchases and carry out the proc edures of the agency and 
somebody else deals with the question of price 4 

Mr. Hovey. No, sir. 

Mr. Rerce. I want to ask this question, and that is what the func- 
tions of your particular office are. Is your position largely an admin- 
istrative position ? 

Mr. Hovey. That is correct. 

Mr. Reece. Do you set the policy or does some other office set the 
policy and you carry out the instructions under that general policy ? 

Mr. Hovey. We are a service to the programs. This act had been 
passed. There was an emergency to get the material bought. We 
were there to serve the program in the most efficient and proper means 
we had at hand. 

Mr. Founrarn. Did you feel it was your obligation as the chief pur- 
chasing officer to undertake to make these purchases at the best price 
possible ? 

Mr. Hovey. That is correct. 

Mr. Fountarn. Was it your responsibility to engage in the bargain- 
ing processes with the companies ? 

Mr. Hovey. That is correct. 

Mr. Reece. I thought you said you asked for bids. Were you in 
a bargaining position with the companies? 

Mr. Hovey. I understood by the term “b: gaining process”—— 

Mr. Reece. You ought to stay awake if you are going to testify. 

Mr. Hovey. I am sorry if I misunderstood the term he used there. 
By “bargaining” the only authority we have is by competitive bids. 
Let us get the record stra tight. 

Mr. Founrarn. However, the records disclosed there were individ- 
ual conferences with the individual companies or representatives of 
those companies by agents of the Department, at which price was 
discussed. Were you in on any of those conferences ? 

Mr. Hovey. Absolutely not. That was 4 months before we were 
involved in this whatever. 

Mr. Fountain. So that was not discussed with you ? 

Mr. Hovey. That is right. 

Mr. Houirretp. Then was a price of $7.12 approved to you and you 
were ordered by your superiors to go ahead and buy at that price 
because your superiors had conferred personally w ith the companies 
and had arrived at that agreed-upon price ? 

You testified that you are the procurement officer. You do not 
make policy. Your duty, as I understand it, is to ask for bids, to 
receive those bids and open them, and to recommend the allocation 
of contracts. Does that fairly well describe your duties? 

Mr. Hovey. That is correct. 

Mr. Hottrrerp. You were precluded from bargaining with the 
companies from the standpoint of asking them to give different prices 
and that sort of thing, were you not, “because the $7.12 price had 
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already been offered to your superiors and you were told to purchase. 
Is that right? 

Mr. Hovey. I know of no previous offers before the time we got bids. 

Mr. Hottrrerp. Let me ask you this: You purchase many things; 
do you not ? 

Mr. Hovey. That is right. 

Mr. Ho.trrecp. When you get bids is it customary for you to get 
bids where all the bids are identical ? 

Mr. Hovey. It frequently happens; yes. 

Mr. Hourrerp. It frequently happens that all the bids are identical ? 

Mr. Hovey. It quite often happens. 

Mr. Hottrrevp. All right. Now give us some instances where the 
bids are identical other than this one. 

Mr. Hovey. In laboratory equipment it quite often happens. In 
some drugs and pharmaceuticals it happens. 

Mr. Houtrtrevp. Laboratory equipment from different companies? 

Mr. Hovey. That is correct. 

Mr. Houirrevp. Are those proprietary items ? 

Mr. Hovey. Some of them are; yes. 

Mr. Hoxtrretp. Some of them are proprietary and some are not? 

Mr. Hovey. Yes. 

Mr. Ho.irrerp. But even on the nonproprietary items you get iden- 
tical bids? 

Mr. Hover. Occasionally; yes. 

Mr. Hottrrerp. When that happens has it been aoe policy—how 
have you arrived at a determination as to who shall get the business 
in the past? 

Mr. Hovey. We draw lots. That is the usual Government pro- 
cedure. 

Mr. Hotirretp. You draw lots where the bids are the same. You 
draw lots to see who gets the business? 

Mr. Hovey. That 1s correct. 

Mr. Hourrrerp. Do you consider then that you are doing business 
for the Government in the pre er spirit of receiving competitive bids 
when the bids are identical ? ts not the purpose of competitve bids to 
insure competition and to insure that the Government will get the 
lowest price? 

Mr. Hovey. That is correct. 

Mr. Horirtevp. All right. Mr. Chairman, I would like to have 
specific information furnished us for inclusion in the record as to 
when this has occurred and how many times it has occurred and on 
what commodities or devices it has occurred during the years 1955 
and 1956. I think this isa very significant development if the Depart- 
ment of Health, Education, and Welfare is ostensibly using the com- 
petitive bid method and still is not achieving the result for which the 
competitive bid method has been evolved and has been required legis- 
lation. This is certainly a very significant factor in the purchasing 
of material for the Government. 

I know of no other department of the Government which is faced 
with that type of a situation. 

Mr. Hovey. If I may make a statement there? 

Mr. Hottrtetp. Yes. 
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Mr. Hover. That is not so. All Government departments are faced 
with that. A lot of items are franchised. The dealers bid for prices. 
That is not a situation peculiar to our department. 

Mr. Ho .irtetp. This is very interesting. I would like to go into 
that. I have been on the Military Operations Subcommittee looking 
into military contracts now for several years, and I was not aware, 
except for a few controlled items such as IBM machines which are 
leased to the Government, and a few proprietary items which are abso- 
lutely necessary for the Government to have, that such a situation as 
this existed. 

Mr. Hovey. I don’t want to leave the impression it happens every 
other day. I said occasionally. 

Mr. Houirrevp. All right. 

Mr. Founrarn. Are you willing to supply us with that information 
for those years, Mr. Hovey? 

Mr. Hovey. Yes, sir. 

Mr. Founrarn. All right. 

(The information requested appears in the appendix.) 

Mr. Howtrretp. Have you ever at any time been ordered by your 
superiors to fulfill the statutes which require submission of evidence 
of collusive bidding to the Justice Department and I submit that 
identical bids constitute prima facie evidence of collusive bidding, or 
is it a policy in your department for you to refer that matter to your 
superiors or to the Department of Justice? Or do you go ahead on 
your own and make the decision by casting lots? 

Mr. Hovey. Well, in answer to your first question, the policy is set 
in Public Law 152 which reads substantially as the statute read here 
a while ago. There is no supplemental regulation on it that I know of. 
It is left pretty much to the judgment of the procurement officer. 

Mr. Ho.irrevp. But you did not use the method prescribed by Pub- 
lic Law 152 in this instance; did you? 

Mr. Hovey. No; we didn’t because, as I say, this is not an unusual 
occurrence to have tie bids. 

Mr. Hottrtevp. Does not Public Law 152 require that where pur- 
chases are made on open end contracts, or in purchases such as this, 
that there be a clause inserted which will give the Government a 
chance to renegotiate? 

Mr. Hovey. Not the type of contracts we entered into; no, sir. 

Mr. Ho.irtecp. What is the requirement with regard to renego- 
tiation ? 

Mr. Hovey. We would have to negotiate initially, I would think, 
before we could renegotiate. 

Mr. Hotirtetp. That is true where you have a negotiated contract, 
and this is not a competitive bid contract, if all the bids are the same, 
so it must in fact be a negotiated contract because you just agree on 
the terms of the seller to pay his price. There is no bargaining on 
the part of the Government. There is merely the acceptance of the 
terms of the seller. Therefore the Government is not protected. It 
is not bargaining at arm’s length and one seller bidding against 
another as the free-enterprise system and competitive bid system 
contemplate. This is a different situation. 

You cannot say therefore, where you get a series of identical bids, 
that you are performing the competitive bid function because there 
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is no competition where the bids are all the same. It is merely an 





offer on their part of a service or a product at an identical price. re 

Mr. Hovey. A year ago actually there was no competition. One we 
producer was practic ally. the sole producer. 

Mr. Horirrery. Why did you not use the method of procurement bi 
which would provide the Government redress against abuse in case - 
it did occur? 

Mr. Hovey. Well, that question I believe was asked me yesterday, dc 
and I believe my answer was that under the urgency of making a 
purchase and our lack of authority we went ahead with what authority te 
we had. ; of 

Mr. Houirretp. Did you make that determination yourself or was th 
that a matter of policy from above imposed upon you as a subordinate 
of policymaking officials? 

Mr. Hovey. No; we asked our general counsel for advice on that. ? 
They advised us to go ahead on that basis. 

Mr. Horirrevp. All right. That is a fair answer. You did not * 
exercise your individual ‘judgment but you were advised to proceed 
by your superiors. 

Mr. Hovey. Well 

Mr. Houtrrevp. I am not trying to trick you or castigate you. I 7 
am trying to find out what the ree cord was. If this was a matter of 
judgment on your part, even though it was an error of judgment, y' 
we are all fallible. But if you were instructed from above to proceed 
on that price and were given no latitude of judgment, it is evident 
that you are not to blame. I was just trying to ascertain the facts. P 

Mr. Hovey. No; I am not trying to say that we didn’t take some 
responsibility. We used the best judgment we had with the best ” 
advice we could get. 

Mr. Hortrierp. If you had this to do over again in light of the ™ 
knowledge that you now have, which I understand you did not pre- “ 
viously have with regard to your statutory obligations, would you 
proceed as you proceeded before or would you fulfill your respon- . 
sibility as an active procuring agent and fulfill the statutes in regard u 
to the notification of either your superiors or the Attorney Genet ‘al in 
case there was evidence of collusive bidding? o 

Mr. Hovey. Certainly having some hindsight now we probably 7 
would have made investigations which we didn’t make then. How- 
ever, under the pressure of the moment, I don’t know whether we . 
would have done it much different than we did do it. Maybe we " 
couldn't have negotiated bids with these companies on the terms we 
would like. That isa possibility. 

Mr. Horirrevp. At least if you had attempted to protect the Gov- * 
ernment by providing for renegotiation of profits on the basis of 
legitimate costs and profits, you at least would have been in an t 
advant: iweous position to go to those companies now and ask them . 
to open their bites and prove whether they treated you the same 
as iat treated the State of Illinois which purchased indirectly 
through a drug chain cheaper than the Government could purchase 
dir ectly where } you are now in a position of doubt from a legal stand- 
point to protest, are you not ? ; 


Mr. Hovey. I didn’t quite get your question, sir. 
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Mr. Houirieip. You are in a doubtful position now to protest the 
prices that were charged in view of the fact that your contract has 
no clause in it for recapture of excessive or unjust charges ? 

Mr. Hovey. Well, if we still feel there is evidence of collusive 
bidding we can still report that even on the current contract. There 
is no question about that. 

On the question of price, sir, no; I suppose we have no chance to 
do anything about that. 

Mr. Houirietp. My personal opinion is that nothwithstanding the 
technicalities in the contract, there might be grounds for recapture 
of excessive charges, and there certainly are grounds for canceling 
this open-end contract. 

Mr. Hovey. Certainly. Wecan cancel that. 

Mr. Houirtetp. You can cancel that. You do have the power of 
cancellation, at least / 

Mr. Hovey. General Services Administration has the same type of 
contract in effect now. 

Mr. Houirtretp. You mean for purchases for the Army ? 

Mr. Hovey. All other civilian agencies. 

Mr. Howirretp. Have they purchased considerable quantities of 
vaccine ? 

Mr. Hovey. I don’t know. It was in effect September 15 of this 
year. 

Mr. Houtrretp. Do you know that they did purchase some vaccine? 

Mr. Hovey. This is an open-end contract for the other agencies to 
purchase from. 

Mr. Houirtevp. I see. Are they the purchasing agency for HEW 
or is HEW its own purchasing agent ? 

Mr. Hovey. General Services Administration provides a whole 
series of contracts for a great variety of commodities for Federal 
agencies to buy from. 

Mr. Horirietp. When you spoke of GSA having a similar contract, 
were you speaking of a contract form or were you speaking of a con- 
tract under which GSA had actually purchased / 

Mr. Hovey. This is a contract which became effective September 15 
of this year by the General Services Administration. This is an open- 
end contract. It covers polio vaccine. It was not negotiated. 

Mr. Houirrevp. I am a little confused now. I want to know if the 
General Services Administration has bought vaccine for other agen- 
cies of Government independently of HEW / 

Mr. Hovey. I have no knowledge of that. 

Mr. Houirte.p. I happen to be the author of Public Law 152, by the 
way, so let me ask you this: 

Did you utilize the services of the General Services Administration 
to purchase this vaccine, or was this a direct purchase by the Depart- 
ment of Health, Education, and Welfare? 

Mr. Hovey. What purchase do you refer to now, sir? 

Mr. Houtrievp. Purchase of vaccine. 

Mr. Hovey. We purchased it. We didn’t refer it to GS A. 

Mr. HouirrecD. Under Public Law 152 you can go to the GSA and 
ask them to purchase for you. That is what I was tr ying to deter: mine, 
whether this was a direct purchase which you are also “authorized by 
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law to perform, or whether the General Services Administration 
performed it. 

In most of the General Services Administration purchases of a 
type like this, I think you will find they insert a clause to protect 
the Government. 

That is all I have, Mr. Chairman. 

Mr. Reece. Some reference was made on a price agreed upon. Have 
you testified at any time that there was a price agreed upon in advance 
of your asking for bids? 

Mr. Hovey. No, sir. 

Mr. Reece. The inference was left that these bids were made and 
accepted in accordance with the price previously agreed upon. I 
wanted to get the record straight. 

I had in mind in the previous testimony that there had been no 
agreed-upon price. 

Mr. Ho.iFteww. The transcript, Mr. Reece, which I presented this 
morning, shows that the representative of the Department of Health, 
Education, and Welfare, Mr. Foster, discussed this $7.12 price before 
the contract was made. It is evident that there was an agreement, 
because the price he discussed was the price that was submitted on the 
bid offering. 

Mr. Reece. That was the initial price. It is only logical, it would 
seem to me, that in discussing with industry the production of a new 
product that there might have been some discussion about what the 
cost estimate was going to be. That was in September of 1955. 

Most of these purchases have been made either under the purchases 
since February 13, 1956, or June 25, 1956. 

Mr. Ho.irrevp. The discussion to which I referred this morning 
was May 23, 1955, before there was any contract. 

Mr. Reece. Yes. 

Mr. Houtrrevp. And the price at the May 23 discussion was the 
price which subsequently was put in the contracts for the balance of 
the year and until February 13, 1956. 

Mr. Reece. But in May 1955, which was only 30 days or so after the 
announcement was made, I would assume that nobody at that time 
knew very definitely how much vaccine of acceptable quality would be 
sold for, and actually there was considerable question as a result of 
the Cutter incident and 2 or 3 other incidents which I recall having 
read in the paper. 

Mr. Ho.irtevp. That has nothing to do with the fact that the 
price was agreed upon in May. The — was agreed upon. 

Mr. Reece. I think it is only logical that initially there should have 
been some discussion as to what the projected price might be. 

I am asking you, Mr. Hovey, this question: If the purchases that 
were made after February 13, 1956, and on through to the present 
time, have been made on a bid basis? 

Mr. Hovey. Yes, sir. We received bids from all the producers. 

Mr. Reece. The circumstances are such that we are all aware that 
the producers are limited. There are only 5 and essentially you have 
a large quantity of vaccine from only 1 company, that is there is only 
1 company in a position to supply a large supply. 

Mr. Fountarn. Mr. Hovey, did you send those invitations to bid 
after these conferences in May to which Mr. Holifield referred in 
which the price of $7.12 was discussed ? 
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Mr. Hovey. We didn’t send out bids until September. 

Mr. Fountarn. September ? 

Mr. Hovey. Right. 

Mr. Founrarn. That was after those conferences were held? 

Mr. Hovey. Yes,sir. The law had not passed until August, I think 
it was. 

Mr. Founratn. You said a few moments ago that there had been 
a number of instances in which you had received identical bids for 
certain equipment. Have there also been a number of instances where 
you have received identical bids from a number of companies for 
drugs? 

Mr. Hovey. That has happened, particularly in the antibiotic line, 
streptomycin and in that line. 

r. Fountarn. Have you had identical bids from the same com- 
panies several times for drugs, that is from different companies? 

Mr. Hovey. That has happened, yes. 

Mr. Fountatn. Of course, you will furnish us 

Mr. Hovey. Of course, that may go back further. That was more 
prevalent a few years ago than recently. 

Mr. Hotrrrevp. I would like to further document the colloquy 
which I just had from hearings before the Committee on Interstate 
and Foreign Commerce, House of Representatives, May 25 and 27, 
1955, which was 1 or 2 days after May 23 and 24 when the department 
representatives were interviewed separately, and Mr. Perkins, who is 
the Assistant Under Secretary of Health, Education, and Welfare, 
pages 16 and 17, testified as follows: 

The CHAIRMAN. I have another question. I was interested in reading the 


table here: “Estimated cost of vaccine for unvaccinated children under the 
Federal aid program at $2.33 for 3 cubic centimeters.” 


That would be $6.99 for the 9 cubic centimeters, would it not, 
which is the $7.12 price less 2 percent discount for prompt payment. 
Reverting again to the script: 


The question that came to my mind is how that figure has been reached, 
the figure of $2.33 for 3 ce. 

Mr. Perkins. That figure was a figure which it is our understanding the 
manufacturers would tentatively plan to charge to public agencies buying 
in large quantities. 

The CHAIRMAN. Mr. Perkins, is that the amount or is there a different amount 
charged by the manufacturers to the foundation for its program? 

Mr. Perkins. The foundation figure is substantially less than that. The 
foundation, as you know, in effect underwrote the initial operations of the 
manufacturers by signing contracts for a substantial output irrespective of the 
success of the trials; that is my understanding of the arrangement. On that 
basis, in effect putting up risk capital and not knowing the ultimate final cost, 
the foundation was able to obtain a price of, it is my understanding, $1 or 
$1.10 for the 3 ee. 

The CHAIRMAN. $1.90? 

Mr. PERKINS. $1 or $1.10. 

The CHAIRMAN. For 3 cc.? 

Mr. Perkins. For 3 ce. 

The CHAIRMAN. Then this figure, as you understand it, for $2.33 for 3 ce. is 
the amount for which the manufacturers have agreed to furnish this vaccine to 
public agencies that are carrying on the program? 

Mr. Perkins. Yes. It would be hard to say “agreed to,” because I do not 
think there are any agreements; but it is a tentative plan, tentatively quoted 
price. 


Mr. Founratn. Was this prior to the issuance of the invitations 


to bid ? 
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Mr. Houirretp. Yes; this was on May 25, and further testimony 
was taken on May 27. The separate interviews were on May 23 and 
one on May 24. 


as 

Subsequent to that the desire of the Department to purchase the ar 
Salk vaccine was made known to the manufacturers, and this price m 
continued, I understand, when they made their offers to supply. The 
price was the same as had been testified to on May 25, and that rate m: 
continued, as I understand it, until February 13, 1956, when there 
was a voluntary reduction on the part of the manufacturers to $6.33. if 

Then on June 25, 1956, there was a further reduction to $5.70. 

Mr. Reece. Mr. Chairman / 

Mr. Howirretp. The point I make is that not only were the prices w. 
identical but they were fixed before Congress appropriated the funds, 
and the understanding was arrived at, whether you use the words 
“agreed to” or not is incidental, bet ween representatives of the Depart- 
ment and the manufacturers. 

Mr. Reece. If the reporter quoted me correctly those are the figures Vv 
I read into the record at the beginning of the hearing yesterday morn- . 
ing, and I read those figures for the purpose of showing that in the T 
testimony before the House committee on May 25 and May 27 the 
estimated cost of the vaccine would be $6.98 net, which is what it turned se 
out to be; that is, it was $7.13 less 2 percent, leaving $6.98 or $6.99, 
which is the same as the figures given by Mr. Perkins to the House 
committee. 

I think Mr. Perkins judiciously and properly avoided using the 
word “agreed” price. sa 

At that time the material had not been produced for general use 
and it would seem to me there must of necessity have been some dis- at 
cussion about what the projected price would be. I think a projected 
price would have been a more appropriate term, and it was on the 
basis of that projected price which had been discussed before any 
purchases in the initial contracts for the vaccine were made. by 

I fail to see how it could have been otherwise. p) 

Then after a period of 5 months the price was reduced, and then Ol 
after a period of another 4 months the price was again reduced, and 
while, as Mr. Hovey has said, the bids were identical, one company a 
took the initiative, as I recall the testimony adduced, one company to 
took the initiative in reducing the price and then was followed by the 
other companies, all of which appears to me to be a perfectly normal 
thing. 

[ am glad to have, although my initial statement yesterday was O 
subject to ridicule by the chairman, I am glad to have the commit- qi 
tee revert to the figures that I presented now to further enlighten 
the committee. 

Mr. Founrarn. It is not a question of figures, Mr. Reece. Did you 
put into the record verbatim the same information ? he 

Mr. Reece. I think so. yi 

Mr. Fountain. You put some figures in. : 

Mr. Reece. If the reporter got it correctly I did. I have them $) 


here. 
Mr. Houtrrevp. Mr, Chairman, my point yesterday was not to chal- 
lenge the figures. My purpose in repeating the testimony today was 
to fix in point of time the setting of the price. ; : 
Mr. Hovey, Iwant to ask you a question if I may. 
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Mr. Reece. Mr. Chairman, I 

Mr. Houirietp. Are you accustomed to buying in big amounts such 
as this or are most of your purchases smaller amounts‘ In other words, 
are you customarily im the position of making contracts for 20, 30, 40 
million dollars’ worth of materials ? 

Mr. Hovey. We never encountered a program having this much 
money to spend. 

Mr. Houtrrevp. That is what lam asking you. I just wanted to know 
if you had previous experience in buying in these huge amounts. 

Mr. Hovey. Not on this scale, no. 

Mr. Houirretp. What is the top level of most of your contracts 
which you have heretofore entered into for procurement ? 

Mr. Hovey. Oh, we purchased upwards of $300,000, I imagine. 

Mr. Houirretp. Upwards of $300,000 4 

Mr. Hovey. Yes, sir. 

Mr. Howiretp. So you were given a pretty heavy responsibility when 
you were handed 30 to 50 million dollars to spend, were you not ? 

Mr. Hovey. Well, we have never been given that much to handle. 
The total so far has been $13 million. 

Mr. Houtrieip. Let us explore that. You had nothing to do with 
sending the grants-in-aid to the States ? 

Mr. Hovey. No, sir. 

Mr. Houirievp. That was done by another official of the Department ? 

Mr. Hovey. Yes. 

Mr. Houirieip. Let us confine it to $13 million. That was, as you 
say, quite a bit more than you were accustomed to spending, was it not ? 

Mr. Hovey. Well, in a sense, but, mind you, all of this is not bought 
at once. It is bought as needed. 

Mr. Houtrtevp. I understand that. 

Mr. Hovey. We - ave our contracts; that is true. 

Mr. Houirieip. I understand you bought vaccine at a price fixed 
by an open-end contract, and the act of signing the contract at that 
price would include all of the reorders ‘under provisions of that 
original contract. 

Mr. Hovey. The point I make is that if we bought it all at once at a 
definite quantity we would look for another means to buy it. It had 
to be bought on open-end contract. 

Mr. Honirietp. Yes. I am not criticizing you. 

Mr. Reece. Mr. Chairman, if I may ask a question. 

Mr. Ho.irtexp. I see here on page 55 of yesterday’s hearings, the 
October 11 hearings before this subcommittee, that in answer to the 
question of Mr. Naughton you said that you ordinarily spend about 
a million and a half dollars in a year for procurement. 

Mr. Hovey. Wasn't the question referring to pharmaceuticals ? 

Mr. Hotirtetp. The question says: “Excluding polio vaccine, about 
how much money does the Public Health Service normally spend in a 
year on pharmaceutical products ?” 

You said: “It would be only an estimate. I think it is roughly 
$1.5 million.” 

Mr. Hovey. That is right. 

Mr. Reece. I think it can be taken for granted that there were creat 
purchases under the polio vaccine program. There would be no 
question about that. 

84073—56——10 
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Mr. Chairman, when do you think we ought to get through? 

Mr. Fountatn. I think very shortly. We have one other witness 
and then I want to let the representatives of the Department have 
an opportunity to be heard to add to or clarify their testimony. I 
want to give everyone an opportunity to be heard. 

The other witness is a representative from the Attorney General’s 
office. 

Mr. Reece. And the witnesses will be given an opportunity to 
review the testimony 

Mr. Fountain. And to submit additional information. 

Mr. Reece. As to the accuracy of the quotations ? 

Mr. Fountarn. Yes. 





TESTIMONY OF ROBERT A. BICKS, LEGAL ASSISTANT TO THE 
ASSISTANT ATTORNEY GENERAL IN CHARGE OF THE ANTI- 
TRUST DIVISION, DEPARTMENT OF JUSTICE 


Mr. Founratn. Will you state your name and position, please ? 

Mr. Bicxs. My name is Robert A. Bicks, B-i-c-k-s. I am legal 
assistant to the Assistant Attorney General in Charge of the Antitrust 
Division. 

Mr. Fountain. I do not know that it is necessary, but since we do 
not want to discriminate and we asked the other witnesses to be sworn, 
will you stand, please, Mr. Bicks, and be sworn ? 

Do you solemnly swear the testimony you are about to give this 
committee will be the truth, the whole truth, and nothing but the truth ¢ 

Mr. Bicxs. I do. 

Mr. Founrtarn. Mr. Bicks, I assume you are familiar with the cor- 
respondence which our committee has had with the Justice Depart- 
ment with reference to this polio-vaccine question ? 

Mr. Bicxs. I assume you are referring to a letter signed by James R. 
Naughton under date of September 10, 1956, and the reply signed by 
William P. Rogers, Deputy Attorney General, under date of Bacteay- 
ber 27, 1956. 

Mr. Founrarn. Yes. 

Mr. Bicxs. I am familiar with that correspondence. 

Mr. Fountarn. We received from the Federal Trade Commission 
information that the Justice Department had conducted an investiga- 
tion of price fixing in connection with Salk vaccine in April 1955. 

In its letter to the subcommittee, the Justice Department stated it 
was not presently engaged in such an investigation. 

We are curious to know why you did not refer to the April 15, 
1955, investigation in the letter to Mr. Naughton ? 

Mr. Bicxs. First let me say I received your request to appear only 
2 hours ago. Further, I have never seen the Federal Trade Com- 
mission letter. 

Mr. Founrarn. I realize you had short notice. 

_ Mr. Bicxs. Your letter began by stating you were presently inves- 
tigating procurement of polio vaccine by the Department of Health, 
Education, and Welfare. That started the subject of your investiga- 
tion—procurement by the Government. You then went on to state, 
as you have indicated, and I quote: 


3 It will be appreciated if you would advise the subcommittee as soon as possible, 
first, whether the Justice Department is presently investigating procurement. 


FEDERAL FUNDS FOR PURCHASE OF SALK POLIO VACCINE 143 


Regarding that first question, then, it was limited by the words 
“presently” and then “procurement.” 

The second question was whether the Justice Department had any 
information regarding the polio-vaccine program which would assist 
the committee in its investigation. 

I do not think there is any point in spending much time explaining 
why we answered the letter the way we did. First, it was reasonable 
to assume that you were referring to a present investigation. And, 
second, it was reasonable to assume you were referring to an investiga- 
tion of procurement. We have never investigated procurement by the 
Government. That is why our letter was written as it was. 

Mr. Founrarn. Technically I agree with you. I did not write the 
letter. Mr. Naughton wrote the letter. I might have worded it dif- 
ferently. I think he did a good enough job in writing it the way he did. 
Technically the Department could have replied the way it did. But 
I wonder why the Department felt we needed all the information about. 
monkeys stated in their letter. 

Mr. Bicxs. Our intent in replying was to be as complete as possible. 
I am sorry if there is any misunderstanding. All I ask you to believe 
is that the misunderstanding was a reasonable one. 

Mr. Hotirrexp. In view of the second part of that letter, and know- 
ing the subject involved, I do not consider that the Justice Department 
was responsive to the committee’s letter. I think it is a very technical, 
hairsplitting type of an answer to give to a congressional committee - 
and while it may be technically and legally proper, in view of the fact 
we asked for any information in regard to this matter, it seems to me 
our letter was given very summary treatment on the part of the Justice 
Department. 

Mr. Bicxs. All I can say is that I am sorry you feel that way. As 
indicative of our intent then and our present intent, in the 2 hours’ 
time since I have been called I am prepared to answer anything you 
like. 

Mr. Houtrterp. I will say we will be more careful in writing our 
letters in the future. 

Mr. Fountarn. The letter may have been somewhat ambiguous, but I 
think it was sufficiently clear to indicate what we had in mind. 

Mr. Reece. Mr. Chairman, I did not have an opportunity to read 
those letters. I notice the Federal Trade Commission’s letter referred 
to a date of April 21, 1955, which was the day on which the conference 
was held here in Washington with the pharmaceutical representatives. 
The announcement of the discovery was made on April 12, 1955. But 
the Federal Trade Commission purports to say nothing, but that it 
understands the Department of Justice is doing such and so. I would 
submit the best testimony is the testimony of the representative of the 
Justice Department who is here, without reference to all these letters, 
which confused me. 

Mr. Fountain. We were trying to refresh his recollection, because 
we gave him short notice, although I was quite sure he had obtained 
the information before he came. 

Mr. Bicxs. I would like to detail everything we did and why we 
did it. You can interrupt me, of course, as I go along, if any point is 
unclear. 
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The discovery was announced on April 12,1955. Shortly thereafter 
various reports appeared in the newspapers. The gist was that the 


| 
drug manufacturers had raised the price from $4.20 to $6. r 

Within 8 days—I repeat, within 8 days—after those reports in the os 
newspapers—we had no complaints, these were newspaper reports— 
they were brought to the attention of the Assistant Attorney General, 
and a comprehensive investigation was begun. tl 

Mr. Fountain. Those newspaper reports referred to the price being 
about to be increased from $4.20 to what figure ? 

Mr. Bricks. To $6. 0 

‘To revert again to Mr. Holifield’s point about the letter, this had no 
bearing on Government procurement. We were not investigating it 
Government procurement, which is not essentially a job of the Anti- 
trust Division. We were investigating the possibility that the manu- 
facturers had acted in concert in raising their prices in violation of 
section 1 of the Sherman Act. te 

Mr. Founrarn. You are not stating they raised the prices? You d 

say it was a report in the paper ¢ 

Mr. Bicxs. I thought I made that clear. That is right. sc 

We began inv estigating on April 22, 1955, a report carried in the 
newspapers that the manufacturers had acted in concert in raising the Ww 
prices. That investigation involved personnel from three of our al 
offices. In May 1955, less than 2 weeks after that investigation began, tl 
file searches were conducted of the principal drug producers. These st 
included Pitman-Moore and Eli Lilly in May, and later W yeth and tl 
Sharp & Dohme. In addition to that, executives of these corporations 1! 
were interviewed by division personnel. 

I can sum up that investigation by saying it was a completely Oo] 
thorough one. As you can see, we did not rely on what people said, 
we did not rely on newspaper reports, and if you will excuse me, we 2 
did not rely on anyone’s conclusion about an agreement. Congress- 
man Holifield, I notice you used the word “agr eed.” Believe me, “if we 
had had evidence of an agreement, we would have prosecuted. h; 

Mr. Hoxirtevp. I was reading from the transcript. 

Mr. Reece. I find nothing in the testimony of Mr. Perkins that tl 
says they did agree on prices. The chairman of the committee under- he 
took—I should not say undertook—but was about to put in Mr. Per- mn 
kins’ mouth that they agreed, and he adroitly ane saying they M 
had agreed. on 

Mr. Houtrrevp. I have no desire to argue about that. The record 
will speak for itself. 

Mr. Bicxs. My only point was that even if Mr. Perkins had said fi: 
that, it would not have done us much good in court. me 

I would like to talk a little bit, if I may, about what facts we 
found, how the law, we felt, applied to those facts, and what our dif- . 
ficulties were with the facts we found. | 

Mr. Founrarn. And the facts related to an increase in price from w 
$4.20 to $6. 

Mr. Reece. Is the chairman stating there was an increase from $4.20 1 
to $6? I thought the witness said the newspapers said that. 

Mr. Bicxs. That is right. That was the newspaper report. 

Mr. Fountarn. That was the reported increase in the newspapers ? aa 

Mr. Reece. Now you are putting the word “reported” in it. . 

st 
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Mr. Fountarn. Of course nobody can get an increase out of the 
newspapers. 

Mr. Reece. I may not get increases out of the newspapers, but I 
‘an get a rise out of them. 

Mr. Fountain. Go ahead. 

Mr. Bicxs. The company named Eli Lilly on March 3, 1955, was 
the first to announce the increase. Our investigation suggested 

Mr. Fountain. What was that increase ¢ 

Mr. Bricks. I am not at liberty to say, sir, only because my search 
of the files in an hour and a half does not permit me to. 

Mr. Fountarn. Do your files disclose what the price was and what 
it was increased to? 

Mr. Bricks. I am sure they would if I searched them. 

Mr. Founrarn. When you leave here [ hope you will look into that. 

Mr. Bicxs. I will if you still wish me to after I have concluded my 
testimony. But I would like to explain why we did not go too 
deeply into the cost. 

Mr. Founrarn. The record so far indicates we might have saved 
some money. 

Mr. Bricks. Our investigation suggests Eli Lilly’s price increase 
was based in principle part on a cost study they had made. As we 
all know, this was a new operation, they had no past experience, and 
they conducted a cost study. On March 3, 1955, based on this cost 
study, Lilly announced a price increase. Wyeth did not announce 
their increase until March 15, 1955, and Pitman-Moore on March 14, 
1955. 

Mr. Founrarn. Are you referring to an increase they announced 
or one announced in the newspapers / 

Mr. Bicxs. This is not based on newspaper reports but on our 
investigation. 

Mr. Founrarn. Thank you. 

Mr. Bicxs. I think you ought to bear in mind what the Government 
has to prove in a Sherman Act section 1 case. 

Our investigation revealed no documentary evidence in the sense 
that X companies met and agreed todo this. If it had, we would have 
had a good ease. All we had is what is loosely called a parallel price 
movement. You had one on March 3, one on March 14, and one on 
March 16. Itis hard to go into court and say that prices that far apart 
evidenced beyond a reasonable doubt an agreement. 

Mr. Founrarn. They were not identical price changes, were they ? 

Mr. Bricks. I am not at liberty to say that. I do not have the price 
figures with me. I do not have them with me because they were not 
relevant to our conclusion. 

Mr. Reece. The dates given were before the formal announcement 
had been made. 

Mr. Houirteirp. You said Eli Lilly was on March 3, 1955. What 
was the name of the company on March 14? 

Mr. Bicks. Pitman-Moore on March 14, 1955, and Wyeth on March 
16, 1955. 

Mr. Fountain. You may proceed. 

Mr. Bicxs. Those dates are, from the standpoint of prosecution, the 
crucial thing. I understand your job is broader, but our concern is 
with a specific set of statutes and which facts run afoul of those 
statutes. 
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You can get some idea of the magnitude just to conduct a file search It 
of companies of that size, and to conduct it of that many companies mi 
was quite a task. sis 

We had completed our investigation for purposes of appraisal 
of a suit by the end of May 1955. I think those dates are important yo 
because they indicate the promptness with which the Government 
acted on becoming first aware of the possibility of violation. The asi 
investigation was begun on April 22, 1953, and consummated before re: 
the end of May, 1955, a walibed of less than 2 months. The staff was 
brought together and they recommended incidentally, almost with As 
unanimous opinion, to the Assistant Attorney General that we did not ha 
have a case to take to court. It was for that reason no suit was 
brought. Sa 

I think the story is a simple one, whether you can convince a judge 
that this sort of price increase is evidence of a conspiracy. We have | 
had cases involving information of price increases, more than once, an 
on the same day where we have failed to convince the court. Here mm: 
we have only one announced increase. And that ranges over some 13 fa. 
days. I think it would have been sheer folly to proceed solely on ar 
the basis of that evidence of conspiracy. : 

Therefore, we closed the investigation. I assume that was what bi 
the Federal Trade Commission was referring to. Ex 

That is as complete a story as I can give you. I would rather not bu 
get into too much of a discussion of the law, because we have several Ge 
cases now pending involving several different industries. ca) 

Does that answer your question ? ac 

Mr. Founrarn. I think so. si 

Mr. Houtrretp. When you searched the files and found these identi- Sc 
cal prices—— 

Mr. Bicxs. I have not said the prices were identical, Mr. Congress- 
man. I am talking about “announced,” rather than “actual,” prices. : 

Mr. Houtrtevp. I am not objecting to the gentleman correcting any de 
inference I make which is wrong. You are within your rights. er 

When you found the price raises on March 3, March 14, and March af 
16, did you make any attempt to ascertain how these companies arrived if 
at these prices through their cost studies, in view of the fact this was I} 
a new product which had not been produced in quantity before, or did } 
you consider that relevant? ) 

Mr. Bicxs. We certainly did consider it relevant. Next to the th 
timing, that was the most important factor. Yes, we did, in response th 
to your question. | 

Mr. Howirrerp. And did you find that the cost analyses were bo 
identical ? | 

Mr. Bicxs. No, they were not. Excuse me. By “cost analysis” do th: 
you mean the method of analysis or the result ? th: 

_ Mr. Howtrtevp. Let us take it both ways in order to cover it. Did cal 
they come out with the same result? I will make it easy for you. Ce 


Mr. Bicxs. I am sorry. I cannot answer that question because I 
do not know. 

Mr. Houirteip. Did they use the same methods of computing the 
costs ? 

Mr. Bicxs. To this extent, reputable cost analysis firms were em- 
ployed, and I am sure different firms apply roughly the same tech- 
niques. I do not mean to be difficult in answering your question. 
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It is just that I feel quite keenly the responsibility of a law-enforce- 
ment official not to make any statement that is not completely con- 
sistent with the fact or in any way violates our responsibilities. 

Mr. Houirrecp. You are a very persuasive witness, and I appreciate 
your position. 

ne that the cost analyses—and this is just an example— 
assuming that you found that the cost analyses arrived at the same 
results, would that have excited any interest on your part? 

Mr. Bicxs. I am willing to take your assumption a step farther. 
Assuming these fellows did charge the same price, we still would not 
have a case. 

Mr. Horirrevp. Assuming the cost of producing this item was the 
same—— 

Mr. Bicxs. Identical costs are not as relevant as identical prices. 

Mr. Houtrretp. That is right. Can we leave this particular case 
and talk about a hypothetical case, because I know you are a well- 
informed man, being in the Antitrust Division, and you are quite 
familiar with these matters, much more familiar than we laymen who 
are not even attorneys. 

Later evidence shows that competitive bids were asked and identical 
bids were received from six companies by the Department of Health, 
Education, and Welfare. Now, not referring to this specific case, 
but assuming that such an event occurred during procurement by the 
Government, would you have considered that peculiar or of any signifi- 
cance as tending to indicate there might have been some collusive 
action in six different companies arriving at identical prices? 

Mr. Bricks. The best answer I can give is the Supreme Court deci- 
sion in the Cement case. Absolutely. 

Mr. Houtrrevp. Absolutely ? 

Mr. Bicxs. Yes. 

Mr. Ho.irtetp. Did you see any similarity in these prices, being 
delivered prices, and the Cement case, which was also based on deliv- 
ered prices? 

Mr. Reece. When you answer that question keep in mind and state 
if you think the analogy of the prices in the Cement case, with which 
I happen to be quite familiar, and the prices in this case were similar. 

Mr. Bricks. Not at all. 

Mr. Houirreip. They were not at all? Was there not similarity in 
the fact that these companies agreed to delivering an article at exactly 
the same price? 

Mr. Bicxs. In both cases there was an agreement. Excuse me; in 
both cases prices charged were the same. 

The thing that frankly disturbs me about your line of questions is 
that, to be completely fair in the record I think it should indicate 
that we have only one instance here. The problem here is the signifi- 
cance of uniform prices as evidence of proof of a conspiracy. In the 
Cement case I think there were over 600 cases. 

Mr. Reece. Over a long period of time. 

Mr. Bicxs. Yes. Here you have one instance. 

Mr. Houirreip. But you had six participants. 

Mr. Bicxs. We had that many in the Cement case. 

Mr. Houirtetp. You probably had more. A conspiracy does not 
evolve on either 6 or 600. 

Mr. Bicxs. That is right. You can have any number over one. 
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Mr. Horirietp. You could have two and it would constitute a con- 
spiracy / ; 

Mr. Bicxs. Sure. 

Mr. Houtrterp. In this instance six people furnished to the Gov- 
ernment, on what were supposed to be competitive bids—although 
there was a clause in a previous contract which said that in the judg- 
ment of the Department of Health, Education, and Welfare — 
tion was not possible. The Department received six identical bids, 
without any conspiracy as far as we know, without any conference as 
far as we know, without any agreement as far as we know between the 
six people. Yet, miraculously, six letters arrived and all of them 
offered vaccine for the same price. 

Title 41, section 252 (d), of the United States Code, under the head- 
ing “Bids in Violation of Antitrust Laws,” provides: 

If in the opinion of the agency head bids received after advertising evidence 
any violation of the antitrust laws, he shall refer such bids to the Attorney 
General for appropriate action. 

Now, as I understand, your investigation was based on a newspaper 
report and not a reference to you by the head of the Department of 
Health, Education and Welfare? 

Mr. Bicxs. Our investigation was triggered by a newspaper report. 

Mr. Founrarn. Of an alleged increase in price from $4.20 to $67 

Mr. Horirretp. Did you subsequently have a request from the De- 
partment of Health, Education, and Welfare to pass judgment on the 
results of their invitation to bid? 

Mr. Bicxs. That would not have been possible. We were investi- 
gating the process by which the price was set. 

Mr. Hortrrery. Then your answer is you were not requested by the 
Department of Health, Education, and Welfare to pass judgment on 
the results of their invitation to bid / 

Mr. Biexs. I have trouble answering your question directly for 
this reason. If you recall, soon after the announcement the Depart- 
ment of Health, Education, and Welfare proposed to call a conference 
of the various producers. Frankly, I am not too sure of the details 
they initially proposed to discuss at the conference, but at that time 
the General Counsel and Mr. Perkins wanted to take scrupulous care 
to avoid antitrust problems. They called Assistant Attorney General 
Barnes and asked if we had suggestions as to how they should hold 
the meetings. We replied they should be governed by certain criteria. 
We cautioned against matters of allocation and fixing of prices. I was 
not at the meeting. But according to our information the meetings 
were held according to those criteria. Therefore I cannot answer 
yes or no. 

Mr. Hortrtevp. I think your answer is sufficient. Mr. Banta testified 
he advised how the meetings should proceed, that the people should 
not all go in the same room at the same time and agree on $7.12, but 
in effect if the Department was going to buy vaccine on a competitive- 
bid basis it should make its agreements or understandings or tentative 
plans separately with the different companies. 

Mr. Banta. Mr. Congressman, you do not say I testified to that? 

Mr. Hotirteip. No; that was the effect of the advice of Counsel 
Banta, and I assume he got approval from the Department of Justice 
as to the methods they should use in arriving at what seems to me— 
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and this is my personal opinion as a layman—a circumvention of the 
law as to joint agreements. 

Mr. Rexce. Will the gentleman yield to the lone minority member 
of the committee? 

Mr. Hotirte.p. I will be glad to yield to my distinguished colleague, 
the counsel for the defense. 

Mr. Bicxs. I was not aware I had been indicted, Mr. Holifield. 

Mr. Reece. Getting back to the investigation that the Department 
made with reference to the announcements of these companies, was 
the Department able to determine more or less definitely the cost of 
producing the vaccine, having in mind it was in a pilot stage at that 
time? 

Mr. Bricks. Sir, we were not, because we were not concerned with 
that problem directly. Our concern was whether the prices were 
arrived at by conspiracy. To that end it was relevant to examine 
the cost studies to determine if they had been independently conducted. 
It was not our business to appraise whether the cost studies were good 
or bad ones. 

Mr. Reece. Did the Department find that the national foundation 
had made funds available to these companies to assist them in the 
production of the vaccine? 

Mr. Bricks. I do not know. 

Mr. Reece. If so, I was wondering whether that entered into the 
cost. The foundation having made those grants to the pharmaceutical 
companies, it seems the companies in turn felt there was some obliga- 
tion to the foundation, and I think Mr. O’Connor stated before one 
of the Senate committees that he drove a hard bargain with them on 
the price that the foundation got in this period to which you refer. 

The question has arisen here whether the price that was made to the 
foundation under the circumstances really reflected on the part of the 
companies what the companies considered was a sound price basis. 
But you did not run on to the relationship of the foundation to the 
manufacturers of the product ? 

Mr. Bicks. I am sure our investigators may have come across that 
financial arrangement, but our records do not reveal that arrange- 
ment was relevant to our determination of conspiracy or lack of con- 
spiracy. 

Mr. Reece. The Assistant Secretary who has just resigned, I have 
forgotten his name. 

Mr. Banta. Mr. Mintener. 

Mr. Reece. He testified the announcement of the discovery was 
made on April 12; that he was attending a meeting at Boca Raton on 
the 14th, and that the Secretary of Health, Education, and Welfare 

‘alled and asked him to invite the representatives of the industry at- 
tending the meeting he was addressing to attend a conference here in 
Washington, and at the Boca Raton meeting he did nothing more than 
to extend the invitation at the suggestion of Mrs. Hobby. 

Now, a great deal of emphasis has been placed on that Boca Raton 
meeting. That was held about the time you initiated your investiga- 
tion. This being an entirely new product, and in view of the tremen- 
dous feeling that existed over the country and the demand for the 
vaccine, do you feel there was anything improper in having such a con- 
ference in Washington provided it was handled in the right way ? 
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Mr. Bicxs. Sir, I assume you mean from an antitrust point of view 
improper ? 

Mr. Reece. Yes. As I have stated for the record, there were two pri- 
mary considerations, I assume, on the part of the officials who had 
the responsibility for getting vaccine into distribution; one was to see 
that there was produced a safe vaccine and, secondly, that some plan 
of distribution was developed which would make it available to all 
the children in the same category regardless of their economic status 
and, third, make an effort to get the production in such quantity as to 
meet the requirements as early as possible. 

I had assumed that this meeting was called largely for the purpose 
of discussing production problems rather than price problems, and as 
I understand from the testimony the agenda at the meeting was to 
cover production and distribution problems. 

Only six companies originally made application for a permit. One 
dropped out and that left only five. Testimony has been given here by 
many witnesses that only 1 of the 5 companies now is in large-scale 
= uction. So, when the Government or the State agencies want to 

uy a sufficient quantity or a large quantity of vaccine, there is only 
one company that is able to supply it. So, for all practical purposes 
for any considerable quantity to be bought now, there is only one 
source of supply available. 

Further, from the testimony that has been adduced it would seem 
that these other companies still have technical problems which they 
have not been able to overcome, and the meetings that were held, as I 
understood, were held for the purpose of discussing these production 
problems and distribution sealioae unrelated to price. 

But, since at that time the Government had not entered into the 
purchase of vaccine, but it was just entering upon a program of pur- 
chase, the Government unquestionably had some discussion about what 
the projected price might be. 

When these people testified before the Senate committee in May of 
1955 they suggested that $6.90, I believe, was what they thought was a 
fair price, and Mr. Perkins testified before the House committee in 
May of 1955 that $6.98 was, he thought, the price that would be settled 
upon for that early stage. 

The discussion has arisen as to whether it was an agreed-upon price, 
and from all the information I have gotten I look upon it more or 
less as a projected estimate of price or estimate of the projected price. 

Mr. Fountarn. Is that a question ? 

Mr. Rerce. Yes. That, I think, is a very pertinent basis for the 
question that I had in mind revolving around the discussion that my 
good and able friend from California closed his questioning with. 

Mr. Hottrrevp. Mr. Chairman, I have not closed my questioning. 
I am just yielding to the gentleman from Tennessee. 

Mr. Reece. At this conference, so far as the Department in its in- 
vestigation which took place after this conference was held, whether it 
developed any information to indicate that the representatives of the 
Public Health Service and HEW did enter into a conspiracy with 
these five manufacturers, that gets to the gist of what the gentleman 
from California was discussing when he referred to agreed-upon 
prices. 
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I do not interpret that there was any price agreed upon because 
they did not have any product at that time to sell. It still had to be 
manufactured in the main. 

Mr. Bricks. Sir, I have no information that at the meeting to which 
you refer prices—projected prices, estimated prices, or any other va- 
riety—were discussed. Does that answer your question ? 

r. Reece. I think that is the primary information that we wanted 
to evolve, and I want to commend your Department and I want to 
commend the counsel, Mr. Banta, for adroitly advising and directing 
such a conference which was necessary to be held if we were going to 
get the vaccine for the children. 

Mr. Hotirretp. Will the gentleman yield back to me? 

Mr. Reece. Yes. 

Mr. Ho.irretp. There is one more question that I want to ask you, 
Mr. Bicks. 

Mr. Bricks. Yes, sir. 

Mr. Hortrreip. Did you explore the subject of trade distribution 
patterns ? 

Mr. Bicxs. Patents? 

Mr. Hottrrevp. Patierns—the patterns of trade distribution which 
were also a subject of interest to the six manufacturers and to the 
Department of Health, Education, and Welfare as evidenced by the 
transcript. 

Do you know if the Department of Justice explored that subject, 
or were you requested to explore the agreed-upon pattern of dis- 
tribution ? 

Mr. Bicxs. First-—— 

Mr. Ho trretp. I am referring to the so-called National Advisory 
Committee which recommended the allocation of this Salk vaccine. 

Mr. Bricks. First, as to what we investigated: We investigated pro- 
ines distribution only insofar as it was relevant to the existence or 

ack of existence of a conspiracy. 

Mr. Hotirtetp. But because of the different dates you had already 
determined that there was no conspiracy. 

Mr. Bricks. Well, we had not determined before we had investti- 
gated. You asked what we had investigated. 

Mr. Houtrrevp. All right. 

Mr. Bicxs. Second, you asked us did the Department of Health, 
Education, and Welfare ask us about any “pattern of distribution.” 

The sole time at which that arose was in the initial question by, 
I believe it was Mr. Perkins, to Judge Barnes, as to how the now 
famous meeting was to be run. We were informed that the subject of 
the meeting was how to get vaccine out into as many people as quickly 
as possible. That, of course, involved the distribution of the vaccine. 

Mr. Houtrteip. That is right. 

Mr. Bricks. As I have indicated, this Department at that time offered 
two caveats: First, that the meeting be run in accord with our recom- 
mended standards and, second, above and beyond those standards 
that great care be taken lest the manufacturers agree on prices or 
method of distribution and thus violate the antitrust laws. As you 
may know, exactly what methods of distribution violate the antitrust 
laws are far from clear. 
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Mr. Bicxs. Sir, I assume you mean from an antitrust point of view 
improper ? 

Mr. Reece. Yes. AsI have stated for the record, there were two pri- 
mary considerations, I assume, on the part of the officials who had 
the responsibility for getting vaccine into distribution; one was to see 
that there was produced a safe vaccine and, secondly, that some plan 
of distribution was developed which would make it available to all 
the children in the same category regardless of their economic status 
and, third, make an effort to get the production in such quantity as to 
meet the requirements as early as possible. 

I had assumed that this meeting was called largely for the purpose 
of discussing production problems rather than price problems, and as 
I understand from the testimony the agenda at the meeting was to 
cover production and distribution problems. 

Only six companies originally made application for a permit. One 
dropped out and that left only five. Testimony has been given here by 
many witnesses that only 1 of the 5 companies now is in large-scale 

roduction. So, when the Government or the State agencies want to 
cn a sufficient quantity or a large quantity of vaccine, there is only 
one company that is able to supply it. So, for all practical purposes 
for any considerable quantity to be bought now, there is only one 
source of supply available. 

Further, from the testimony that has been adduced it would seem 
that these other companies still have technical problems which they 
have not been able to overcome, and the meetings that were held, as I 
understood, were held for the purpose of discussing these production 
problems and distribution seiiiate unrelated to price. 

But, since at that time the Government had not entered into the 
purchase of vaccine, but it was just entering upon a program of pur- 
chase, the Government unquestionably had some discussion about what 
the projected price might be. 

When these people testified before the Senate committee in May of 
1955 they suggested that $6.90, I believe, was what they thought was a 
fair price, and Mr. Perkins testified before the House committee in 
May of 1955 that $6.98 was, he thought, the price that would be settled 
upon for that early stage. 

The discussion has arisen as to whether it was an agreed-upon price, 
and from all the information I have gotten I look upon it more or 
less as a projected estimate of price or estimate of the projected price. 

Mr. Fountarn. Is that a question ? 

Mr. Rerce. Yes. That, I think, is a very pertinent basis for the 
question that I had in mind revolving around the discussion that my 
good and able friend from California closed his questioning with. 

Mr. Hoxtrrevp. Mr. Chairman, I have not closed my questioning. 
I am just yielding to the gentleman from Tennessee. 

Mr. Reece. At this conference, so far as the Department in its in- 
vestigation which took place after this conference was held, whether it 
developed any information to indicate that the representatives of the 
Public Health Service and HEW did enter into a conspiracy with 
these five manufacturers, that gets to the gist of what the gentleman 
from California was discussing when he referred to agreed-upon 
prices. 
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I do not interpret that there was any price agreed upon because 
they did not have any product at that time to sell. It still had to be 
manufactured in the main. 

Mr. Bricks. Sir, I have no information that at the meeting to which 
you refer prices—projected prices, estimated prices, or any other va- 
riety—were discussed. Does that answer your question ? 

r. Reece. I think that is the primary information that we wanted 
to evolve, and I want to commend your Department and I want to 
commend the counsel, Mr. Banta, for adroitly advising and directing 
such a conference which was necessary to be held if we were going to 
get the vaccine for the children. 

Mr. Ho.irretp. Will the gentleman yield back to me ? 

Mr. Reece. Yes. 

Mr. Ho.irtetp. There is one more question that I want to ask you, 
Mr. Bicks. 

Mr. Bricks. Yes, sir. 

Mr. Ho.trireip. Did you explore the subject of trade distribution 
patterns ? 

Mr. Bicxs. Patents? 

Mr. Hottrrevp. Patterns—the patterns of trade distribution which 
were also a subject of interest to the six manufacturers and to the 
Department of Health, Education, and Welfare as evidenced by the 
transcript. 

Do you know if the Department of Justice explored that subject, 
or were you requested to explore the agreed-upon pattern of dis- 
tribution ? 

Mr. Bicxs. First—— 

Mr. Hotirretp. I am referring to the so-called National Advisory 
Committee which recommended the allocation of this Salk vaccine. 

Mr. Bricks. First, as to what we investigated: We investigated pro- 
ane distribution only insofar as it was relevant to the existence or 

ack of existence of a conspiracy. 

Mr. Horirtetp. But because of the different dates you had already 
determined that there was no conspiracy. 

Mr. Bricks. Well, we had not determined before we had investti- 
gated. You asked what we had investigated. 

Mr. Houtrtevp. All right. 

Mr. Bricks. Second, you asked us did the Department of Health, 
Education, and Welfare ask us about any “pattern of distribution.” 

The sole time at which that arose was in the initial question by, 
I believe it was Mr. Perkins, to Judge Barnes, as to how the now 
famous meeting was to be run. We were informed that the subject of 
the meeting was how to get vaccine out into as many people as quickly 
as possible. That, of course, involved the distribution of the vaccine. 

Mr. Houtrtetp. That is right. 

Mr. Bricks. As I have indicated, this Department at that time offered 
two caveats: First, that the meeting be run in accord with our recom- 
mended standards and, second, above and beyond those standards 
that great care be taken lest the manufacturers agree on prices or 
method of distribution and thus violate the antitrust laws. As you 
may know, exactly what methods of distribution violate the antitrust. 
laws are far from clear. 
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Does that answer your question ? 
Mr. Hortrtetp. You did consider that problem and you did issue a 
warning against utilizing a method which would violate that prin- 
ciple ? 

Mr. Bicxs. Yes, sir; subject to my explanation of how we con- 
sidered it. We did not conduct an independent investigation of dis- 
tribution. 

Mr. Horirme tp. Mr. Chairman, before we adjourn, I wish to make 
a short statement for the record. 

Mr. Fountarn. You may proceed. 

Mr. Hotirrevp. Mr. Bicks, I understand that the investigation 
which you made in no way dealt with this question of identical bids 
being submitted by the companies to the Department of Health, Edu- 
cation, and Welfare ? 

Mr. Bricks. Well, only insofar as the submission of identical bids 
is concerned. Of course, it does not deal in any way with identical 
bids past the end of May. That istrue. We closed our investigation 
then. Up to that time I did not know even if bids were submitted. 
I am sure we considered that in our investigation. And had uniform 
bids been submitted, that would have been one more piece of evidence 
to be weighed in determining whether there was a conspiracy, but I 
have indicated we had decided there was not sufficient evidence to 
warrant a suit. 

Mr. Houirtevp. Of course, it is well known that proof of a formal 
agreement is not necessary in a conspiracy. 

Mr. Bricks. Absolutely. We would have few cases if it were. 

Mr. Hotirrevp. That is correct. 

Mr. Founrarn. In the case of the fire equipment company versus 
the United States, there were two identical bids. 

Mr. Bicxs. That is right, but there are better ones than that. 

Mr. Founrtarn. Mr. Bicks, I appreciate very much your coming and 
I realize we gave you short notice. We appreciate the fact that you 
had to do some consulting before you could come over, and we have 
refrained from asking you certain questions regarding the material 
in the files for reasons which we understand. 

Mr. Bricks. I appreciate that. 

Mr. Founrarn. I wonder if the Department would make that ma- 
terial available to our committee staff for such help as it may give to 
us in our determination of the immediate problem which we have 
before us today ? 

Mr. Bicxs. May I suggest this procedure: I think this would be the 
best way to work it out: Could you write a letter this afternoon, or 
as soon as you like, to the Deputy Attorney General? We have es- 
tablished rules based largely on our relationship with the FBI as to 
what parts of our files we are privileged to give congressional com- 
mittees, and what parts we are not. I am sure you understand the 
situation about informants and that sort of thing. When you get that 
letter over, I will take it up as soon as we get it. ; 

Mr. Fountain. We will. I believe Mr. Naughton has some more 
questions, 

Mr. Houirretp. Before Mr. Naughton proceeds, I have 1 or 2 addi- 
tional questions. 
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Mr. Bicks, I want to repeat again that you are a very persuasive 
witness, and a very pleasant witness with whom to deal. 

You know, sometimes when I talk to my own personal attorney and 
I have a problem, I tell him “I do not want to know what the law is; 
but I want to know how to do this.” 

Apparently, the Department of Justice, in conjunction with the 
learned counsel of the Department of Health, Education, and Welfare, 
has performed that function. I am not saying whether the func tion 
will stand up or not, but I do want to say one additional thing because 
I know that we are going to adjourn very shortly. 

First, I had better ask you one more question, though: Are you 
investigating at this time, or do you have any plans to inv estigate ‘the 
3 identical prices which these 6 companies have charged on 3 separate 
occasions under competitive bidding ? 

Mr. Bicks. I would assume this 

Mr. Hourrmxp. The five companies, I believe. 

Mr. Bicxs. Pardon me? 

Mr. Hottrrevp. The five companies; actually, one dropped out. 

Mr. Bicxs. I would assume that that pattern of identical bidding, 
if continued over a long enough time, might very well warrant a re- 
examination of the matter. 

Mr. Houirrevp. You know, we had a certain famous orator at one 
of the conventions who said “How long, oh, America; how long?” 

Now, Mr. Chairman, I do not know whether three times is long 
enough or not, but I want to say this: I do not want to anticipate 
the committee’s findings and recommendations based upon the record 
of this hearing, but I would like to offer for the committee’s considera- 
tion the four following recommended lines of action: I would like to 
recommend that the committee convey to the Secretary of the Depart- 
ment of Health, Education, and Welfare a request to reexamine the 
Department’s present contracts for the purchase of polio vaccine in 
the interest of reducing the price for future purchases and possibly 
recovering past excessive payments. 

Further, that the Secretary reexamined the Department’s procure- 
ment structure and procedures to ascertain whether there are sufficient 
personnel, adequate procedures, and competent personnel in the Pro- 
curement Division, and if he finds a deficiency on any of these points, 
that he take the necessary corrective steps. 

Second, that the Comptroller General be requested to audit these 
transactions to determine whether any funds can be recovered by the 
Government. 

Third, that the Federal Trade Commission be requested to study 
the pattern of distribution and prices in the drug industry with par- 
ticular reference to this case, and determine if there are or have been 
restraints in trade or other monopolistic practices. 

Fourth, that the entire record of this proceeding be referred by 
our subcommittee to the Attorney General to determine whether anti- 
trust violations have occurred not only in pricing but in distribution 
patterns and market controls, 

Those are the recommendations for the committee’s consideration. 

Mr. Founrarn. I feel sure the committee will be glad to consider 
your recommendations, Mr. Holifield. 
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Mr. Reece. I would like the recommendation which I made this 
morning in the way of a motion to also be considered. 

Mr. Founrar. I do not think, gentlemen, that the committee as it 
is now constituted with only a quorum sufficient to take testimony is 
in a position to act on anybody’s recommendation at this time. 

Mr. Reece. Mr. Chairman, if I might make reference to the sugges- 
tions which the gentleman from California has made: 

No. 1: 1 would see no objection to the first part of his suggestion 
made in suggestion No. 1. 

I think the second part which refers to recovery of excess payments 
again carries an inference. With reference to the first part, we 
would assume if they found that there had been excess payments, that 
they would be recovered. 

Mr. Hotirtetp. The question was just to determine whether there 
was any possibility of recovery of funds. Of course, if there is no 
—_ or possibility of recovering the funds, naturally, we could not 
get them. 

Mr. Founrarn. I think his recommendation was based on a choice 
of words, Mr. Reece. 

Mr. Reece. Well, probably, a choice of words, but words do strange 
things, sometimes. 

Mr. Founrarn. Well, he has a right to his own expression in sub- 
mitting his recommendation. 

Mr. Reece. No. 2: I would see no objection to the suggestion that 
the Public Health Service or HEW review its procurement regula- 
tions. I would assume that they would do that from time to time, 
particularly in the Public Health Service where their activities have 
been so greatly expanded in such a short period of time. 

The third suggestion with reference to the Comptroller General, 
I do not think we have gone far enough now to advise the Comptroller 
General along those lines. Again, I assume that the Comptroller 
General which is probably the most alert officer in the Government— 
pardon me, Mr. Representative of the Attorney General’s office—in 
watching the expenditures. I would assume that the Comptroller 
General’s office is doing that. 

So far as the fourth suggestion is concerned, I do not think we 
have reached a point where we could appropriately refer the matter 
to the Federal Trade Commission. 

Mr. Holifield referred to what he said to his lawyer when he 
wanted to do something. 

As I understand it, Mr. Bicks, the primary duty, or the first duty, of 
the Attorney General, is to advise the President on legal matters and 
I see nothing unusual in the Attorney General’s office being consulted 
by the executive department with reference to a procedural matter 
that does not involve in advance a commitment of the Attorney Gen- 
eral’s office with reference to a course of action. 

Mr. Bricks. So far as I know no one has suggested there was any- 
thing unusual about it, sir. 

Mr. Reece. Sir? 

Mr. Bricks. Yes, sir; I would agree with you. 

Mr. Regce. I would commend the Department of Health, Educa- 
tion, and Welfare for having as able a man as its General Counsel 
in advising with the Attorney General’s office on this matter. 
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Mr. Banta. Mr. Chairman, I understand from Mr. Hovey that 
representatives of the General Accounting Office accompanied the 
staff of this committee to examine documents and files in our office, 
and saw all the figures and all the information they had during the 
last 2 or 3 weeks. 

Mr. Fountain. Mr. Banta, they were on assignment to this com- 
mittee, not conducting an independent investigation. 

Mr. Banta. I assume, though, that they would not want to make 
it twice. 

Mr. Reece. Mr. Chairman, with reference to the chairman’s sug- 
gestion . 

Mr. Hotrrtetp. Mr. Chairman, I think the gentleman has no right 
as a witness to come before us with an assumption. 

In the first place, I said nothing about examining the files of 
the Department of Health, Education, and Welfare. My request 
of the Teemiaetion General—and I will be glad to read it—was that 
the Comptroller General be requested to audit the transactions to 
determine whether any funds can be recovered by the Government and 
that would embody quite a field, I think. 

Mr. Reece. Mr. Chairman, with reference to the suggestion that you 
made about visiting the Department of Justice, and reviewing certain 
files, I refrained from making this suggestion heretofore when such 
visits have been made, but I do feel that the minority of the commit- 
tee should be advised at that time and have an opportunity of accom- 
panying the chairman or the staff, as the case might be, so as to have 
the opportunity to sit in on these conferences. 

Mr. Fountatn. I have no objection to that, Mr. Reece. 

If you have someone available at the time, we will be glad to notify 
you if someone is available to go along. Of course, I thought the 
staff and the counsel represented the whole committee, but I have no 
objection to it. I think it will be all right, and we will let you know. 

Mr. Reece. Mr. Chairman, of course he does, but we are all grown 
and 21. The majority controls the committee, and the staff is under 
the direction of the majority who pretty well represents the views of 
the majority, but on the other hand the minority has a definite responsi- 
bility. 

Mr. Fountain. Thank you very much, Mr. Bicks, and we appreciate 
your coming. 

Mr. Bicxs. Am I excused, Mr. Chairman ? 

Mr. Fountarn. Just one moment. I believe Mr. Naughton has a 
couple of additional questions. 

Mr. Navenron. I do not think this will take very long, Mr. Bicks: 
I would like to associate myself with Mr. Holifield’s remarks about 
your being a very persuasive witness. 

Mr. Bicxs. Thank you. 

Mr. Naveuton. I hope that in the future I can make arrangements 
to talk with you on the telephone rather than Mr. Foote. 

Mr. Fountatn. Mr. Foote, incidentally, refused to talk to Mr. 
Naughton. 

Mr. Naveuron. If I had had an opportunity to talk to you, we 
might have avoided this misunderstanding. 

Because of the somewhat overlapping jurisdiction of the Federal 
Trade Commission and the Antitrust Division with respect to viola- 
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tions or alleged violations of these laws, a policy has been established 
whereby when one of these two departments or agencies begins an in- 
vestigation it notifies the other agency of that investigation. Is that 
your understanding ? 

Mr. Bricks. It is. 

Mr. Naveuton. And, of course, the Justice Department notified the 
Federal Trade Commission in April of 1955 that it was initiating this 
investigation ¢ 

Mr. Bicks. We did, I believe. 

Mr. Navueuton. Yes; that information was contained in the letter 
from the FTC. As you have previously stated, this investigation 
which was concluded in May was very prompt and I believe you also 
describe it as a very thorough investigation ¢ 

Mr. Bricks. Yes, sir. Excuse me. The memorandum indicating its 
conclusion is dated June Ist. From that I deduce that it was prob- 
ably concluded in late May. 

Mr. Naveuton. Yes, sir. Now, as long as the Federal Trade Com- 
mission has a notification that the Department of Justice is investi- 
gating a matter, they will, of course, refer information which they 
receive on that matter to the Department of Justice, and I assume that 
they would not initiate an independent investigation. 

Mr. Brexs. Not covering the exact scope of our investigation. 

Mr. Naventon. Yes, sir. 

Mr. Bricks. You must understand the reason why this would nor- 
mally fall within our province. A price-fixing agreement under the 
long-established tradition of the Sherman Act enforcement is gen- 
erally prosecuted criminally. The Federal Trade Commission has no 
power to prosecute criminally, therefore, they would have suggested 
we were the ones rather than the Trade Commission to investigate it. 

Mr. Naveuton. Of course, it is conceivable that other violations 
might have been present also. 

Mr. Bricks. That is very true. 

Mr. Naveuton. And, of course, the notification by the Justice De- 
partment would result in a situation where no investigation would be 
initiated by the Federal Trade Commission ? 

Mr. Bricks. At least, without letting us know so we could make sure 
we were not covering the same field. 

Mr. Naveuton. Has the Justice Department notified the Federal 
Trade Commission that the investigation of price fixing in Salk vac- 
cine has been concluded ¢ 

Mr. Bicks. I do not know. 

Mr. Naventon. Would you furnish that information for the record ? 

Mr. Bicks. I certainly will. 

Mr. Naveuron. Would you give us the date on which it was done? 

Mr. Bricks. I will, if it was done. 

Mr. Nauenton. Yes; if it was done. 

Mr. Bricks. Yes. 

(Mr. Bicks later advised the subcommittee that the Justice Depart- 
ment had not notified the Federal Trade Commission that the Salk 
vaccine price-fixing investigation had been concluded. ) 
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Mr. Navueuton. You told us, I believe, that as a result of your 
investigation a decision was made not to prosecute. 

Mr. Bicxs. Because we could not prove a case. 

Mr. Nauecuton. And you stated that that decision was almost unani- 
mous. I assume from that that at least one person in the group held 
that you could prove the case? 

Mr. Bicxs. No; I made that point because I have not spoken to 
every man in the field office who had it or participated in it. I know 
that the second assistant, the section chief and his assistant agreed, 
but I do not recall. I am testifying under oath, as you know, but I 
have not questioned personally anyone outside of the Washington office, 
and I am going on other people’s reports. With that in mind, I would 
not want to make a blanket statement. 

Mr. Reece. Anyway, those in the position of responsibility in the 
Washington office of the Department of Justice did concur? 

Mr. Bicxs. Yes; and all the way down the line in Washington ? 

Mr. Fountarn. We understand the situation. 

Mr. Navueurton. In view of the circumstances which in your opinion 
at least warranted an investigation and in view of the fact that the 
Department of Health, Education, and Welfare subsequently em- 
barked upon a program of buying some $50 million worth of vaccine, 
did anyone—— 

Mr. Reece. Mr. Chairman, if I may interject there? 

Mr. Fountain. It might be better to say “buying or providing 
funds for the purchase of the vaccine.” 

Mr. Reece. If I may interject there, the statement that the Public 
Health Service bought $50 million worth of vaccine is hardly justified. 

Mr. Fountarn. Buying or providing funds for the purchase of it 
would be better. 

Mr. Navucuton. Well, administering a program in which $50 mil- 
lion of Federal funds were to be expended for Salk polio vaccine. 

Did anyone in the Justice Department, to your knowledge, advise 
the Department of Health, Education, and Welfare of these impli- 
cations which had arisen regarding the antitrust law ? 

Mr. Bricks. My trouble is with “implications.” I have just indi- 
cated to you that we did not think there were enough implications 
to bring a suit. As a matter of fact, all the implications pointed to 
the fact that there was not a conspiracy, and against that background 
I am not sure what you would have us advise the Department of 
Health, Education, and Welfare. 

Mr. Navenron. Do you mean there was not a provable conspiracy, 
rather than 

Mr. Bicxs. Yes. 

Mr. Reece. Mr. Chairman, the gentleman from the Department of 
Justice made the statement that he thought all the implications pointed 
to the fact that there was no conspiracy. The counsel of the com- 
mittee interjects a statement that there was no provable conspiracy. 

Mr. Fountarn. He was merely asking a question. 

Mr. Reece. Leaving an inference, again, that there was a con- 
spiracy; whereas the representative of the Department has not indi- 
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cated he felt there was a conspiracy. I thought that was what we 
were trying to avoid. 

Mr. Fountain. I think the problem is to determine whether or not 
there is a provable conspiracy. There may be cases where there actu- 
ally is a conspiracy, but they cannot prove it. They cannot do any- 
thing unless they can proveit. Isthat right, Mr. Bicks? 

Mr. Bicxs. Of course, we are concerned with what we can prove in 
court. 

Mr. Naveuton. Perhaps I can emplity the question. 

In view of the fact that there was a large amount of funds to be 
expended for polio vaccine did the Department of Justice advise the 
Department of Health, Education, and Welfare, which was to buy a 
substantial amount of vaccine, that Justice had been investigating a 
possible price-fixing conspiracy in the industry that was providing 
vaccine ¢ 

Mr. Bicxs. I do not know of my own knowledge. I know Judge 
Barnes spoke fairly frequently during this period to Mr. Perkins. I 
am not sure whether or not he spoke to Mr. Banta. I would suggest 
you ask them. 

Iam sorry: Mr. Mintener. 

Mr. Banta. They were with Mr. Mintener. 

Mr. Fountain. Anything you do not know- 

Mr. Bricks. I cannot answer that responsively; I don’t know. 

Mr. Naveuton. One final question. Could you tell me what this 
monkey situation you mention in your letter means, and why you 
thought that would be of interest to us in connection with procure- 
ment of vaccine and did not think your own investigation would be 
of interest ? 

Mr. Bricks. Because the monkey matter is one that is currently 
pending, is currently in operation. I don’t know if you are clear 
as to the way our release program works. A group of companies— 
in this case I believe it was Mr. O’Connor on behalf of the foundation, 
submitted a proposed plan of operation and asked our view as to 
whether we would move criminally if that plan were put into effect. 
That plan, to the best of my knowledge, still is in effect. Accordingly 
our railroad release is still outstanding. From that it follows this 
is an action on a matter we are presently taking. 

Mr. Reece. Off the record. 

(Discussion off the record. ) 

Mr. Fountain. Thank you very much, Mr. Bicks. 

Mr. Bicxs. Thank you, sir. 

Mr. Fountain. We appreciate your coming over. 

Mr. Bicxs. Thank you, sir. 

Mr. Fountain. Dr. Price, is there anyone in your group, including 
those who may not have had anything to say, who has anything further 
to add to the factual situation that has been presented ? 

Dr. Price. Let us ask, Mr. Fountain. 

Mr. Fountarn. Anything pertinent to the inquiries which have 
been made ? 

Mr. Reece. Anything further to say before being condemned by 
the majority ? 

Dr. Price. I think not. I have nothing to add, sir. 
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TESTIMONY OF DAVID S. BRUNSON, CHIEF, DIVISION OF ADMINIS- 
TRATIVE SERVICES, PUBLIC HEALTH SERVICE 


Mr. Brunson. Dr. Price, I would like to say something, if I may. 

Dr. Price. Mr. Brunson. 

Mr. Fountatn. Give us your full name and title. 

Mr. Brunson. David Brunson, Chief of the Division of Adminis- 
trative Services. 

Iam sorry, sir, I was not called in due course. 

Mr. Fountatn. Have aseat. 

Mr. Brunson. I wanted to state that Mr. Hovey has been very care- 
fully examined during the hearings as to his responsibility. Mr. Hovey 
is Chief of a branch in a division over which I have supervision. 

During the course of this procurement program Mr. Hovey and 
] have consulted on numerous occasions: During those occasions we 
discussed the procurement regulations of the Public Health Service and 
how they applied. 

Those procurement regulations include overall coverage and refer- 
ence to Public Law 152 or any other laws in existence which may 
govern procurement. 

In the system of our purchasing throughout the Public Health 
Service we have attempted to service a program through the method 
of delegation of authorities to procurement agents throughout the 
Service, and they are stationed throughout the world. 

In the policing up of the transactions of those people the present 
3709 statute stating that fair competition and sealed bids must be 
obtained, is a self-policing agent on the conduct of those people. In 
the program objectives of the Service we have been taught and we be- 
lieve that the best program operations are those which are supported 
locally on time and expeditiously. 

If we were to get into broadly this type of bid invitation which has 
been discussed during this hearing on a basis of a substituted authority 
delegated for these innumerable—literally hundreds of agents to nego- 
tiate, then I wish to point out that there is some possibility that in lieu 
of a utilization of that authority it could be abused. The result would 
be that we would be semapelied to take a position of drawing back a 
centralization of purchase authority wherein we would be snowed un- 
der with paperwork and transactions and further delays in servicing 
our programs. 

Those are some of the basic thoughts in our general approach to 
procurement. 

May I say further, sir, that in the relationships with the drug manu- 
facturers or with any other vendors that we have not been overall care- 
less in our methods. We have been conscientious in attempting to see 
that where there is a market available and it is brisk that we will 
utilize full competition in that market. In other areas we have ob- 
tained very fine results in terms of saving dollars for the Government. 

Now, I have no figures with me, nor do I know we could compile 
figures, to show you over a 5-year or 10-year period how much moneys 
have been saved, but if I may, without implying that we have been 
accused, I shou!d like to state that this one case does not illustrate the 
entire position and policies and accomplishments of our small unit in 
servicing and managing the matter of procurement. 
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Mr. Fountarn. Incidentally, what is the name of your unit? 

Mr. Brunson. The Division, sir; I beg your pardon. 

Mr. Fountatn. The Division. 

Mr. Brunson. The Division of Administrative Services. 

Mr. Fountain. Within the Department of Health, Education, and 
Welfare? 

Mr. Brunson. Yes, sir. May I explain that the functions are those 
things referred to as general services such as procurement, property 
management, printing forms management; usually the things that 
would not be included in either personnel or fiscal branches. 

Mr. Reece. Mr. Chairman, I just wondered why Mr. Brunson was 
not called as a witness earlier, since he was the one who did have over- 
all responsibility. I still wonder if there was any particular reason 
why he was not called. 

Mr. Founrarn. If there had been any particular reason, Mr. Reece, 
I would think it would be natural not to give him this opportunity to 
testify. We called the witnesses. We proceeded with Dr. Price and 
took these witnesses. We have no way of knowing what each one’s 
responsibilities are. 

Mr. Reece. I thought the staff had developed that information in its 
preliminary work. 

Mr. Founratn. I think some of our other responsibilities are so 
great we are not charged with the responsibility for making a careful 
study of all the responsibilities of the various agencies of the Govern- 
ment. 

Proceed, Mr. Brunson. 

Mr. Reece. The staff seemed to know about each one, and had them 
listed, but Mr. Brunson was not called. 

Mr. Fountarn. Mr. Brunson has been called and is now testifying. 

Mr. Rerce. He volunteered. 

Mr. Fountain. I gave him a chance to volunteer. 

Mr. Brunson. May I briefly reply for Mr. Reece, sir? 

I think it was established during the questioning that Mr. Hovey 
was the chief procurement officer. Also it was announced during the 
examination that numerous superiors were above Mr. Hovey, and I 
believe Mr. Reece himself stated that he was far down the line of au- 
thority from the Secretary. I happen to be Mr. Hovey’s immediate 
supervisor. 

n the history of these bids, the direct history of these bids, as they 
have gone into one contract from another, we had considered tach 
time in conference and to a degree with our superiors what would 
be involved were we to head in the direction of substituted negotiated 
bids. The factors involved are, first, that which has been mentioned, 
whether we had the statutory authority; second, GSA has the statu- 
tory authority. Should we go to the GSA and, if so, what would 
we normally expect? If there is reason to state that either a dele- 
gation to us from the General Services Administration to negotiate 
or the negotiation by the General Services Administration itself 
would require after receipt of equally priced bids 30 days or 60 days 
more, at the time we first commenced I think that my conscience is 
clear and Mr. Hovey’s, too, that if we anticipated it took more than 
a week, let alone 60 days, that we, as may I say “little men,” could 
not stem the tide with our technicalities of the demand of the Nation 
for this vaccine. In that we saw as our first objective that this vac- 
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cine must be procured and put into circulation for, as the committee 
has often received testimony, the immunization of the youth of the 
Nation. We hope that we may be motivated for the program ob- 
jectives in that respect. 

If we have erred, sir, I am apologizing to the committee. If the 
committee has advice or the recommendations, as stated by Mr. Holi- 
field, we would be most happy to have that guidance. I am particu- 
larly interested in the second recommendation I believe made by Mr. 
Holifield—or proposed recommendation, if I may correct that—that 
if the Department does not have the staff or the facilities for carrying 
out purchase operations in the manner in which it is indicated here 
they should be carried out then something should be done about it. 

I want to tell the committee that we have attempted to improve our- 
selves, to improve our staff. We have attempted to maintain that 
within the confines of a reasonable budget. We do not propose to 
waste positions in a situation like this in order to have the competency 
from the Procurement Section or the Supply Braneh to send out audi- 
tors to analyze or team members to participate in the formulation of a 
negotiated contract. A certain grade level of employee is required; a 
certain skill is required which we have not ordinarily had in the 
Public Health Service, for it is only recently that we received our 
first statutory authority to negotiate a contract without regard to 
3709. That, I believe, was about 15 months ago, in the legislation 
setting up the cancer therapy program. 

In our considerations within the Department, within the Service 
and with the General Counsel and the National Institutes of Health 
for due care that we will see that that authority is not abused it has 
taken literally months of conscientious effort. That is our first ex- 
periment, and the purpose is to get this program underway, but with 
a proper legal basis, to see that on negotiated contracts they are on a 
proper basis. We will develop this experience as fast as we possibly 
‘an. 

That was somewhat some of the circumstances surrounding a sit- 
uation in which Mr. Hovey has said that we used our best judgment. 
May I say to the committee, sir, that I hope we did use our best 
judgment. 


Thank you. 
Mr. Reece. Mr. Chairman, as one member of the committee I want 


to say, Mr. Brunson, that I have not seen nor observed anything that 
indicates that your office or Mr. Hovey’s office has been derelict 
in the execution of the duties. If you have been present you have 
heard me emphasize the pressure that was applied on your office and 
the otlier offices of the Public Health Service because of the great 
need and the highly emotional factor that was sweeping over the Na- 
tion after the polio announcement was made. 

I for one—and I am not speaking politically; I am not speaking 
as a member of the committee nor a Member of the House—regret to 
see a service, but more particularly the individuals in a service have, if 
not their motives, their operations impugned for what I have felt 
was a political purpose. As I grow older I am more easily touched 
about those things. 

I am not taking a righteous attitude. I am not above “playing 
polities” but there are certain areas in which you do not “play poli- 
tics.” 
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I think this is such an area where that should be kept completely 
clear of any implication of that type. Ly 

It was for that reason that I suggested in my original telegram to 
the chairman that the hearings go over until after November 6. While 
there were many references throughout the hearing to the Department 
of Justice and prosecutions I think the climax to that was that we 
had with us a representative of the Department of Justice who said 
that there was no basis upon the thorough investigation made by 
the Department, cengbadel the last days of May 1955, to indicate 
that there was any basis for prosecution, and no wrongdoing. It 
seems to me that that ought to conclude this hearing and that those 
who called this hearing in this political atmosphere should not feel 
‘an proud. 

r. Founrarn. Are you through, Mr. Reece ? 

Mr. Reece. Yes, sir. 

Mr. Fountain. You have a unique ability for twisting facts, state- 
ments, and situations. 

In the first place, the counsel for the Justice Department stated very 
clearly that this particular situation which we are dealing with today 
has not been investigated by the Justice Department. 

Mr. Reece. I cannot keep—— 

Mr. Fountatrn. I will answer you by saying only let him who is 
free of blame be the first to cast stones. 

This is not a political committee except insofar as it has been 
made so by your statements, which opened the hearings peeeeny 
and your statements made today. If any other members of the com- 
mittee have had political ideas they are theirs. I have not. As chair- 
man of this committee I am here to do a job and I expect to do it 
whether it be the day before election, the day after, during the year 
of election, or any other time. 

Mr. Reece. Will the gentleman yield ? 

Mr. Founrtarn. The gentleman from Tennessee has had his say 
and I would like to continue what I am saying. 

The gentleman from Tennessee knows that he was advised—had 
ample advice about this committee hearing. We were hoping we 
could have these hearings beginning Tuesday, but I canceled a very 
important speaking engagement, so that we could have it on Thursday, 
the day we were advised by Mr. Reece’s office that he would be here. 
Then on Tuesday, I believe it was, we received a telegram from him 
saying in substance what he said on the first day of these hearings, and 
on the next day, before I had even had an opportunity to see his tele- 
gram, we received another telegram from him stating that he would be 
present and that he had changed his engagement. 

There was no allegation or indication from the gentleman from 
Tennessee at any time until we received that telegram that he thought 
these hearings were of a political nature. So far as I am concerned, 
my conscience is clear. I do not care what the gentleman from Ten- 
nessee or anybody else thinks. So far as I am concerned we are here 
to do an objective job; to get the facts; to enable the agencies of Gov- 
ernment, even if they are already efficient, to become more efficient ; to 
save the taxpayers’ money; and if necessary, to recover money which 
belongs to the taxpayers. That is the spirit in which we have tried to 
conduct this hearing. 
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Now, having made that statement I should like to ask Mr. Brunson 
a few questions, and I think Mr. Naughton has a few questions. 

My, Remick. Along the same line I would like to make one further 
observation, Mr. Chairman. 

Mr. Fountarn. I think you have just about covered the subject in 
the last 2 days. 

Mr. Reece. I did not know my office had informed you or the com- 
mittee I would be present. 

Mr. Fountain. They had informed us you would be here on Thurs- 


day. 

Mr. Reece. That was under a misapprehension. I was not sched- 
uled to be in Washington. 

Mr. Fountarn. They told us definitely you would be here on Thurs- 


day. 

Mr. Reece. I had an engagement to make, to make an address on 
Andrew Johnson at the unveiling of a statue to him in Greenville, 
‘Tenn., which I canceled. I also had an engagement yesterday. The 
reason I changed my mind was after I was advised of the release in 
the papers about the work of the committee, indicating clearly that 
it was a political activity. 

Mr. Fountain. Well, what ever it may have indicated to you, we 
had nothing to do with the newspaper story. 

Mr. Reece. This morning I asked the gentleman from California 
during our exchange if he would state on his responsibility as a Mem- 
ber of the House that there was no political implication of calling the 
meeting at this time, and of course—— 

Mr. Fountatn. I believe he responded by saying if you would do 
likewise, that there were no political implications and nothing political 
in anything you had done that he would answer your question. As I 
recall, you refused to do so. 

Mr. Reece. No. I stated I was making a statement to rebut the 
political activities that the committee has already engaged in. 

Mr. Founratrn. I am sure that is what you said. Let the record 
speak for itself, and let those who read it judge for themselves. 

Mr. Reece. I did not—— 

Mr. Fountarn. I believe in getting facts. 

Mr. Brunson, do you in any way disagree with what Mr. Hovey has 
testified to here during the last 2 days? 

Mr. Brunson. I am in substantial agreement. It is difficult for me 
to remember all the questions and answers. 

Mr. Fountarn. You are in substantial agreement ? 

Mr. Brunson. Yes, sir. 

Mr. Fountarn. I know you cannot remember all the details with 
respect to what investigation was made and the price, and so forth, 
and his responsibility as chief procurement or purchasing officer. 

Mr. Brunson. Yes, sir. 

Mr. Founrarn. I might say at this point we had hoped very much 
to have Assistant Secretary Perkins here. Mr. Perkins testified before 
the Senate committee. We were advised by the Department that it 
would be impossible for him to be here. It may be necessary at some 
later time for us to call him. 

Mr. Reece. Mr. Chairman, as one member of the committee, I would 
like to express my appreciation for the presentation which the various 
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representatives of the Department of Health, Education, and Welfare 
and the Public Health Service have made, but I particularly want to 
express my feeling of appreciation for Mr. Hovey’s appearance. He 
appeared under very difficult circumstances. He was put through the 
hurdles pretty hard. It was manifest that it was a new experience for 
him. 

Those of us who sit behind the table sometimes, I think, have diffi- 
culty projecting ourselves out front, when we are bringing a rela- 
tively young man—anybody under 50 now to me is relatively young— 
before us and subjecting him under oath to a severe grilling over 
facts that may have occurred over a period of years. I think Mr. 
Hovey did a very acceptable job for his Service. 

Mr. Fountarn. Mr. Naughton ? 

Mr. Navueuron. Mr. Brunson, I agree with you that purchasing 
procedures are certainly quite a problem. Would it be accurate to say 
that the reason that you like to have section 3709 employed in your 
field offices is to insure competition; in other words, you take bids 
because you want to get competition ? 

Mr. Brunson. In certain types of cases; yes, sir. 

Mr. Naveurton. Yes, sir. That is the purpose of the statute requir- 
ing competitive bidding, because the Congress wants the Government 
agencies to have free competition in their purchasing of goods. 

Mr. Brunson. Yes. May I add a little to that, please? 

Mr. Naueuton. Surely. 

Mr. Brunson. Our procedures also require there would be a screen- 
ing by the field purchasing agent of the more complicated or difficult 
or unusual cases for reference in to the better skills of Mr. Hovey’s 
organization. 

Mr. Naveuton. The procedures for renegotiating contracts or for 
negotiated prices in unusual circumstances, where you cannot get 
competition by competitive bid, are actually in the interest of insuring 
oT ; are they not? 

r. Brunson. They are in a way; yes. 

Mr. Naveuton. I do not think there should be any misconception 
about the fact that our interest is in obtaining competition. 

Mr. Brunson. No, sir; but technically speaking, negotiated con- 
tenets ene a method, also, of possible elimination of competition, if 
abused. 

Mr. Navueuton. Yes. While normally you would want to have 
competitive bids, I think it is a safe statement that if you had a situa- 
tion, as ae or may not appear in the case of polio vaccine, where it 
is apparently not possible to get competition through competitive bids, 
then that is a good prospect for negotiated contracts? 

Mr. Brunson. Yes, sir; I think this case would have been a good 
est case. I regret that it did not come out originally in the enabling 

aw. 

Mr. Fountain. I would like to agree with you, Mr. Brunson. I 
believe in the competitive system m competitive bidding. Even if 
sometimes you get higher prices you know it is open and aboveboard, 
if it is truly competitive. 

Mr. Brunson. Yes, sir. 

Mr. Fountain. This seems to be one of those unusual conditions 
where another system might have been resorted to. That is the reason 
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the question was brought up by the staff counsel, Mr. Holifield, and 
others. 

Mr. Brunson. Yes, sir. May I enlarge on that somewhat? 

Mr. Fountain. Surely. 

Mr. Brunson. As this product comes into normal competition I 
would change my view. It should be put into competition and 
competitive bids. 

Mr. Naventon. In other words, competitive bids for a specified 
amount of vaccine to be delivered at a specified time will be the best 
method of getting a good price after you get real competition ? 

Mr. Brunson. That is usually the best competitive method; yes. 

Mr. Navucuton. I think you testified one of the reasons why you did 
not try to negotiate was because of the time element? 

Mr. Brunson. I do not like to refer to cases from memory. It is 
the best of my memory, however, that we have had not more than 
three delegations from the General Services Administration under 
the operation of Public Law 152. I do not wish to imply that our 
applications are held in the GSA. We have to go through numerous 
lines of supervision; clearance with general counsel of both organ- 
izations. 

I do recall in the beginning of 1949, after the passage of the legis- 
lation and the activation of the GSA organization, there was, by con- 
ference, information transmitted that a study of the whole situation 
would be necessary before, perhaps, applications for these delegations 
would be considered. I recall a case of a delegation to buy without 
competition pedigreed bulls for Lexington Hospital to be used in 
connection with the herd there, which is also connected with the 
occupational therapy program; that some 2 years were involved get- 
ting that delegation, due to this or that technicality. 

I recall that at the advent of the Indian health program upon its 
transfer to the Public Health Service, July 1, 1955, certain delegations 
were requested from GSA in order that we may have flexibility and 
adequate support in public health and medical care contracts for the 
health of the Indians. With all the speed we could apply it took, I 
think, a minimum of about 5 months to get that one through. 

With these current experiences in our mind we were naturally 
hesitant in the face of this great exigency to move in that direction if 
we had any other course. 

We imagined also in our considerations the best method of getting 
this done to accomplish our objective, and that the last clear chance 
would not have passed, with the making of award of these contracts, 
for determining if the bids were fair; granting you, sir, the absences 
of negotiation or renegotiation clauses. 

Mr. Naveuton. With the urgency being given the polio-vaccine 
program by the Congress and public demand, I am quite confident, 
and I think you will agree with me, that if an application had been 
made for negotiation, GSA would have gotten it through a little 
faster than an application for permission to buy pedigreed bulls. 

Mr. Brunson. Yes, sir. I am not sure, nor were we sure at that 
time, that they would have gotten a different price from what we had 
gotten. 

Mr. Navuenron. That is always possible. 
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Your first purchase was in September of 1955. In June of 1956, 
about 10 months later, so-called competitive bids were asked to fix 
ar 4 a until July 1, 1957. 

r. Brunson. If I may ask Mr. Hovey on that? 

The first competitive bids were October 5, 1955, sir. 

Mr. Naveuron. Previous to that in September you had made pur- 
chases where you said you could not get competition. We have that 
in the record. 

Mr. Brunson. Those were about 11 individual purchases. Then 
in the following October there was the first competitive contract. It 
expired. Then we made contracts for this fiscal year. Those are the 
two open-end contract periods. 

Mr. Naveuton. There was no requirement that you make this last 
contract setting an open-end price extend for a full year? 

Mr. Brunson. No, sir. at has been explained by Mr. Hovey, I 
think. For the sake of administrative convenience rather than going 
through a series of bids every time there is a requirement to deliver 
toa State we would have the contract SORE eeeRy established 
so all we had to do was to order out the goods. at would save time 
and it would save paperwork and man-hours, and also it would expe- 
dite the flow of this vaccine. 

Mr. Naveuton. This is October of 1956, which is over a year after 
your first purchase. On purchases you are making today, or which 
you are making this month, I don’t think the time element can be 
explained as a reason for not getting negotiated bids. 

r. Brunson. That contract is not irrevocable. We can cancel it 
at the Government’s choice, I am sure, or I am almost certain that any 
of the contractors would consent to its cancellation. 

However, under the rules of the General Services Administration, 
if upon cancellation of that contract I invite bids, or I direct Mr. 
Hovey to invite bids at this time, I could be transgressing the overall 
procurement policies of the Government, because this item has been 
covered by class 51 of the Federal supply schedules. 

Mr. Naveuton. And GSA got the same identical price that the 
Public Health Service is paying ? 

Mr. Brunson. There was an invitation by entire catalogs of the con- 
tractors under item 51—P-365. 

Mr. Naventon. Do you feel the Government is committed to pay 
$5.70 for polio vaccine from now until June 30, 1957, and there is 
nothing the Government can do about it ? 

Mr. Brunson. I will be perfectly honest with you. I think I can do 
something about it and I think Mr. Hovey can. I wish to relate that 
in the past we had an experience in which we did so over a period, and 
always where we have seen a good market, we have put out bids to 
contractors, even to those on the Federal su ply schedules. We have 
been audited by the General Accounting 6 ce on that. I think a 
report was made to one of the committees over here. Whether that is 
irregular, illegal, or whatnot, it saved money. 

We would pursue that gust as strongly as we ever did in the interest 
of saving money for the Government. 

Mr. Naveuron. I would certainly take the position that we should 
cut a little red tape to save money so long as it is a proper procedure. 
You will certainly get backing from here. 
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Mr. Fountain. Thank you very much, Mr. Brunson. 

Dr. Price, have you any other information that would be pertinent? 

Dr. Price. I think not, Mr. Fountain. I trust we will have an op- 
portunity to review the record and suggest any corrections that may 

indicated. 

Mr. Founrarn. We appreciate very much your coming over. I 
want to assure you that our search for facts is in no way intended to 
reflect on the integrity, ability, or character of any individual in the 
Department, notwithstanding the fact that certain statements have 
been made from the committee which might infer that such was the 
intention. 

We are here to do a job, and as long as I am the chairman of this 
committee the job will be done and it will be done right, regardless of 
what the consequences may be or who may be affected by it. 

The subcommittee will stand recessed until further call of the chair- 
man. 

(Whereupon, at 5:40 p. m., Friday, October 12, 1956, the subcom- 
mittee adjourned. ) 











APPENDIX 


IDENTICAL Bips RECEIVED BY THE PUBLIC HEALTH SERVICE 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, 
November 9, 1956. 
Hon. L. H. Fountalrn, 
Chairman, Committee on Operations, 
Intergovernmental Relations Subcommittee, 
House of Representatives. 


DeAR Mr. CHAIRMAN : During the subcommittee hearings on Friday, October 12, 
Mr. Holifield made the following request with reference to incidents when the 
Public Health Service encountered tie bids. 

“* * * T would like to have some specific incidents furnished us for inclusion 
in the record as to when this has occurred and how many times it has occurred 
and on what commodities or devices it has occurred during the years 1955 and 
1956 ** * 

The attached tabulations are submitted in response to this request. It should 
be explained that, in the Public Health Service, contracting authority is decentra- 
lized to all major field stations. Due to the urgency of submitting this report 
it has been impractical to survey all of the purchasing offices for data on tie bids. 
We have therefore compiled a report from the Public Health Service purchasing 
offices located in the Washington area where records are readily available. 

Sincerely yours, 
Davip BE. PRICE, 
Assistant Surgeon General. 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE, SUPPLY BRANCH—DIVISION 
OF ADMINISTRATIVE SERVICES, PUBLIC HEALTH SERVICE 
Incidents in which tie bids occurred during 1955 and 1956 


Number of invitations issued, 27. Invitation No. 7002-7-13-56. 
Number of bids received, 3. Opening date, July 13, 1956. 


PROCUREMENT SECTION 























Bidders 
Remarks Item 
C. R. Bard, American E. Weck & 
Inc. Cystoscope Co., Ine. 
| Mahers, Inc. 
od 

DIE SAE: 5. cticuntiiniimpinntniredcgebaeemndodh I misc uniala Scene Net. 
DMs EU d enbnhvkcn cantstnaaedehiertnadswedeth Sm Destination.| Destination.| Destination. 
IEE on cncsnks beans npnecdéeninavtansvenb onal b asebideie 15 days_...-- 30 days_...-- 30 days. 
Catheter, urethral 30-cubic centimeter bag, 200each....| 22 $378. 00 $378. 00 $448 
Catheter, urethral 30-cubic centimeter bag, 350 each....| 23 661. 50 661. 50 784 
Catheter, urethral 30-cubic centimeter bag, 350 each -- - - 24 | 661. 50 661. 50 7 
Catheter, urethral 30-cubic centimeter bag, 300 each....| 25 | 567. 00 567. 00 672 
Catheter, urethral 30-cubic centimeter bag, 100 each-.--| 26 | 189. 00 189, 00 | 224 
Catheter, urethral 5-cubic centimeter bag, 100 each- ---- | 7 | 171. 00 171. 00 | 214 
Catheter, urethral 5-cubic centimeter bag, 350 each---.-- 28 598. 50 598. 50 | 714 
Catheter, urethrai 5-cubic centimeter bag, 300 each --.-- 29 513. 00 | 513. 00 | 612 
Catheter, urethral 5-cubic centimeter bag, 300 each--.--- | 30} 513. 00 | 513. 00 | 612 
Catheter, urethral, round tip, 150 each. -..........-----.- 33 256. 50 | 256. 50 306 





NorTe.—Items 22, 23, 24, 25, 26, and 33 tie bids award made by lot to C. R. Bard, Inc. Items 27, 28, 29, 
and 30 tie bids award made by lot to American Cystoscope Mahers, Inc. 
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Number of invitations issued, 11. Invitation No. 7028 -9-6-56. 
Number of bids received, 5. Opening date, Sept. 6, 1956. 
PROCUREMENT SECTION 























Bidders 
Remarks Item | | 
| Phillip Bros.| Blockson (|A.S. La Pine} American (Allied Chem- 
Chemical, Chemical | & Co. Cyanide ical & Dye 
Inc. Co. Co. Corp. 
Dincownnt Werth... gcd. -k sense ei cae Dw cathe a « PG ic nsnee | Ree. 
F. 0. B, POON... sisses a]. sees Destination. Destination _| Destination_| Destination. Destination. 
eR en ccbecreshnsknntiecunne As specified_| As specified . | — Oct. | By Oct. 10._| As required. 
Sodium fluoride, 60,000 | 1b... $8, 580 a $3,580; $8,688 | «$8, 580 
pounds. 
_ | —_—-—— 
Note.—Item 1b tie bid award made by lot. 

Number of invitations issued, 10. Invitation No. 5192-3-31-55. 
Number of bids received, 5. Opening date, Mar. 31, 1955. 
PROCUREMENT SECTION 

Bidders 
Remarks Item Pfizer Sharp & Bristol E. R. The Upjohn 
Laboratories Dohme Laboratories | Squibb & Co. 
Inc. Sons 
Discount terms-.--........-|..-.-- 2 percent, 30.) 2 percent, 30.| 2 percent, 30.| 2 percent, 30.| 2 percent, 15. 
ANT eee ee Destination_| Destination - Destina n_| Destination.| Destination. 
I ane eth an wos Immediate._| 5 days_......| 3 days_-. POE nacuss 10 days. 
Dihydrostreptomycin 
sulfate, 5,000 bottles-_-_- 1 $2, 350 $2, 350 $2, 850 $2, 350 $4, 700 
Streptomycin — 
5,000 bottles. _- ci 2 2, 350 2, 350 2, 850  fotecd ents a 
Norte.—Items No. 1 and 2 tie bids award made by lot. 

Number of invitations issued, 4. Invitation No. 7019-8-13-56. 
Number of bids received, 2. Opening date, Aug. 13, 1956. 
PROCUREMENT SECTION 

Bidders 
Remarks Item 
L. D. Caulk | Kerr Manu- 
Co. facturing 

Co. 
EE Co ic tnisiintetiennnngineivccigiwipaeaiiiptaadsmnihiehniae Bs coescteiteie Net. 
i ee Dn nadceibiniatih eaetaascnenneccbainéensdiceniniriitehnsnhbcnaee eet Destination. 
TE Pict vkctccntnahccdnsccbshecsivéscahccnctuncuinbpas tasted § days.......| 30 days. 
Impression material, dental, 576 cans...................--..---------.- 15 $950. 40 $950. 40 





Note.—Item No. 15 tie bid award made by lot. 
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Number of invitations issued, 3. Invitation No. 6168-1-23-56. 
Number of bids received, 2. Opening date, Jan. 23, 1956, 
PROCUREMENT SECTION 

Bidders 
Remarks Item 
W. H. Curtin Burrell 
& Co. Corp. 
| 
‘elibeies eas ccattndnenaantnnen 
| 
FRE PR ca EE IR Sp eS Sy ee Bt dace ate mea Soa 
ee) SR hy a) Se SS ee ee eee gi cas recall Destination _| Destination. 
ea rn a ee Be See nn as ak es en Shipment 10 days. 
late Feb- 
ruary. 
ee SS SSS 
a a ee eee ee vs 1 $3, 250 | $3, 250 
I 








Note.—Item No. 1 tie bid as to price, time of delivery a determining factor in making award. 



































Number of invitations issued, 9. Invitation No. 5195-4-11-55, 
Number of bids received, 3. Opening date, Apr. 11, 1955, 
PROCUREMENT SECTION 

Bidders 
| ae 
Remarks Item | New York | Mallinchrodt 
Quin. | Merckand | Chemical 
Chemical | Co. | Works 
Works | 
Discount terms... ......-__-- < Saas ee ne yon eon | Net. 
MEL onesindentechcseven ..--+-----------.|---.--| Destination.| Destination.| Destination. 
PI ack os cenitensinen ties tas areMaisiasacesia minetined eso RS 10 days_____- 24 hours___-- 20 days. 
Cocaine hydrochloride, 36 bottles.................-- Sve $507. 87 $507.87. $507. 87 
| 
Note.—Item No. 2 tie bids award made by lot. 

Number of invitations issued, 8. Invitation No. 5155-3-7-55. 
Number of bids received, 2. Opening date, Mar. 7, 1955 
PROCUREMENT SECTION 

| Bidders 
Remarks | Item | ix 

|Mallinchrodt 
| Merck & Co.| Chemical 
Works 

Discount terms._..........-------- ene ea sconce cece T a cee we ee | Net. 

ee ee eee ndasensbabhubaccqesasatel |---.--| Destination_| Destination. 

I cptkaics cent hint haven <~ etrngnipin dane <giiiineitna’ >see babete iiadieaied | 2-days......- Prompt. 








Codeine phosphate, 1 ounce, 36 bottles..-._. Adnan Siachoseransnee’ eel $383. 13 | $383. 13 


Nvbre.—Item No. 3 tie bids award made by lot. 
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Number of invitations issued, 10. Invitation No. 6002-7-11-55,. 
Number of bids received, 4. Opening date, July 11, 1955. 
PROCUREMENT SECTION 
———— _— a pd 
Bidders 
‘ | Item ae 
Remarks E.R. Squibb| Pfizer Lab- | Sharp& | The Upjohn : 
Sons oratories & Dohme Co. 3 
Co., Ine. 
Reine GeO sais iicat 3 ko cuence>es ee percent, 30_| 2 percent, 30_| 2 percent, 30_| 2 percent, 15. 
FR a ee ee En caial Destination.| Destination.| Destination.| Destination. 
BOUT 3 5. onc toucthkcbabtln<backeteledniied emake 7 days.....__| Immediate__| 7 days......_._| Lmmediate. 
Dihydrostreptomycin sulfate solution, | | o 
agit bottles... c2c-c4-..--005---o0-nee 1 $460 $460 1 $475 | 2 $1,070 
1 Alternate 10-cubic centimeter vial. 
2 Alternate 15-cubic centimeter vial. 
Note.—Item No. 1 tie bids award made by lot. 
Number of invitations issued, 5. Invitation No. 6014-7-25-55. 
Number of bids received, 2. Opening date, July 25, 1955. 
PROCUREMENT SECTION 
| | Bidders 
Remarks Item 
Merck & | Mallinchrodt 
Co., Inc. Chemical 
Works 
SI a dang nated elemaedimnin dy daibiaide Gn ei eae ae cami OE a ceo Net. 
Fee en nnn ee Aether een ann So eee ae ee ee Destination.| Destination. 
NUNIT... .5<2ci-ased-eheatt-<s eehidanet-eeiienhaaited wethestdaarnememananigialanaell 1 day__-..-.| 2 weeks. 
Codeine phosphate, 36 bottles................--.----------0-----eee--- 2) $888.18 $383.13 | $383.13 
Note.—Item No. 2 tie bid award made by lot. 
Number of invitations issued, 17. Invitation No. 5208-4-21-55 
Number of bids received, 5. Opening date, Apr. 21, 1955 
PROCUREMENT SECTION 
Bidders 
Remarks Item | 
Marsaler The Bauer & Johnson & | Parke, Davis 
Co., Inc. Absorbent Black Johnson & Co. 
Cotton Co. | 
Diesotens Werms. ... sconce looccss ee Neb scccczcs 2 percent,10. | Net_........ Net. 
APS SR Destination.| Destination_| Destination.| Destination.| Destination. 
ED wcecnebcst-edaes teehee 14 days......| To carrier 3 to 4 weeks_| 15 to 45days_| 30 days. 
21 days 
after re- 
ceipt of 
order. 
Gauze, absorbent 480ctn..| 11} $2,145.60 | $2,145.60 | $2,320.80 | $2,318. 40 | $2, 366. 40 





Note.—Item No. 11 tie wid as to price received from the Absorbent Cotton Co. Award made by lot. 
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Number of invitations issued, 7. Invitation No, 6184—2-27-56 
Number of bids received, 5. Requisition No. 
Opening date, Feb. 27, 1956. 
PROCUREMENT SECTION 




















| | Bidders 
Remarks | Item “el oe ota El ~ 
E. H. Sar- |W. H. Curtin; Chicago Ap-| A.S. Aloe | Fisher Scien- 
| geant & Co. & Co. | paratus Co. | Co. | tifie Co. 
Discount terms... .- jal fee oe | Net | Net... =) | a -| Net. 
F. Gre. DOING, 6. ses. = 2-5-2 ee | Destination-| Destination.| Destination.| Destination.| Destination. 
DT velntucdssssee.. | aaa 1-2 days.....| Immediate..| Immediate | (4)... 
Spectrophotometer, near | | a. Se to i ie +7 - fr 
infrared, recording, 1 | | 
Oe ee ee 1 $7, 475 $7, 475 $7, 475 | $7, 475 $7, 475 
Cylindrical cells, 100 milli | 
meter light path, 1 set _- 2 | 1, 800 1, 800 | 1, 800 | 1, 800 1, 800 


1 No. 1, 3 to 5 days; No. 2, 15 to 30 days. 
NOoreE,—Items No. 1 and No. 2 tie bids award made by lot. 
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Number of invitations issued, 35. Invitation No. MSD-89-9-12-56. 
Number of bids received, 4. Opening date, Sept. 12, 1956. 


MEDICAL SUPPLY DEPOT 


Bidders 





Remarks | Item American 


| The Bur- 

| Schering Pharmaceu-| Eli Lilly roughs Bros. 
Corp. tical Co. & Co. Manufaetur- 
| ing Co. 








SEE WINE oii is cc cndntgnep accu ict out | 2 percent, 30.) 1 percent, 20.| Net......._- 1 percent, 30. 

| RR BEG. BTR ES: | Destination.| Destination.| Destination.| Destination. 

IE kina nussdesscvthuahe vii sneieanetea 10 days.....- 7 to 30 days_| 3 to 35 days_| 30 days (ap- 
proximate). 





Ichthammol ointment, National Formu- | 18 $120 $33. 60 | $66. 72 $33. 60 
lary, 1 pound (48 jars). 


NotTeE.—Item No. 18 tie bid award made by lot. 


Number of invitations issued, 3. Invitation No. MSD-78-8-3-56. 
Number of bids received, 2. Opening date, Aug. 3, 1956. 


MEDICAL SUPPLY DEPOT 





| Bidders 
Remarks Item 
| Brockway Armstrong 
| Glass Co. Cork Co, 
| 


SRE CONNIE ii ain dis noc cee ndckndintetadansccceentininkeinda 1 percent, 10._.| 1 percent, 10. 


Ass = chccncusgshvansdeetesndeashsecsekseeden deeainauiae Destination...| Destination. 
SUNG J cwnvcnqenvenoundswieccuivagumedsxyekensotsecdbpegnecasentinet 





45 days........ 3 to 5 weeks. 


Bottle, screw-cap, wide-mouth, square, l-ounce, 144s (amber glass) | a 
(200 packages) [eb eakecckengbacs hcg sien nwkar Onnbeemeneaaemned 10 | $1, 034 $1, 034 


Bottle, screw-cap, wide-mouth, square, 2-ounce, 72s (300 packages) - ll 867 867 


Note.—Items Nos. 10 and 11 tie bid award made by lot. 








Number of invitations issued, 7. Invitation No. MSD-97-10-10-56. 
Number of bids received, 5. Opening date, Oct. 10, 1956. 
MEDICAL SUPPLY DEPOT 
Bidders 
Remarks Item | we: 
E.R.Squibb| American | 8. B. Penick | Chas. Pfizer | The Upjohn 
& Sons Cyanide Co. & Co. & Co. Co. 
Discount terms..............|.....- 1 percent, 10_| 1 percent, 10_| 1 percent,10_| Net_......-- 1 percent, 15. 
2 Bh, Rs cc itiivessacas tenon Destination.| Destination.| Destination.| Destination.| Destination. 
ey nines niin nenn oni oatente DS. hnnsvccabeaee 5 days......- 10 days....-- 15 days. 
after re- 
ceiving 
order. | 
Neomycin base, per gram Ped % | pon 
(4,000 grams) ......-....- } 1 $1, 800 | $1, 800 $1, 800 $1, 782 | $1, 800 





Note.—Item No. 1 tie bids award made by lot. 
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Number of invitations issued, 10. Invitation No. MSD-77-7-31-56. 
Number of bids received, 5. Opening date, July 31, 1956. 


MEDICAL SUPPLY DEPOT 






































Bidders 
Remarks ma. os "at ie Se Ot i... a 
| Bristol Lab- | Pfizer Lab- | Eli Lilly Wyeth Lab- | E. R. Squibb 
oratory, Inc. oratory | & Co oratory & Sons 
le agaen iam canister —| nara | ——|———————|————-— 
<< | 
Discount terms_.....--.- Sail 2 percent, 30-| 2 percent, 30.; Net.......-- 2 percent, 30_| 2 percent, 30. 
F. Qe RRO Rscccenwcssecs a | Destination_} Destiuation_| Destination.| Destination.) Destination. 
ONE ike ensencauan oiagtl aces 30 days......| Immediate._| 40 days......| Immediate..| 2to4 weeks. 
| | as Sas — SEis ————— 
Penicillin G, procaine,| 2 $6, 000 | $4, 600 | $6, 174 | $4, 700 | $4, 600 
suspension, sterile, | | | 
U.S. P., 3,000,000 units | | 
per 10 cubic centimeter 
bottle (20,000 bottles) _- 
i | 
Note.—Item No. 2 tie bid award made by lot. 
Number of invitations issued, 4. Invitation No. MSD-71-7-16-56. 
Number of bids received, 4. Opening date, July 16, 1956. 
MEDICAL SUPPLY DEPOT 
Bidders 
Remarks Item | American Chas. S. B. The Upjohn 
Cyanide Pfizer Penick 40 
Co. | & Co. & Co. | 
Pe agi Mgnt e  cfey Gn wiiindcin x Uehstaleccst 1 percent, 10.| 1 percent, 30.| 4% of 1 per- | 1 pereent, 10. 
cent, 10 
rs Oe Ok Mtkacendcnss tie tae pha batadain hae ‘ Destination_| Destination.| Destination_| Destination. 
TE oo go en a ON ida teaan Prompt-.__._| 10 days__..._| 10 days......| Immediate. 
—  ————— a —————————— Oo a — 
Neomycin bass, per gram (2,000 gram) -___ 1 $1, 000 | $900 $900 $900 


NoTE.—Item No, 1 tie bid award made by lot. 
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Number of invitations issued, 8. 


Invitation No. MS D-90-9-14-56. 
Number of bids received, 3. 


Opening date, Sept. 14, 1956. 
MEDICAL SUPPLY DEPOT 


| Bidders 
Remarks Item | | 
Pfizer | Eli Lilly & | E.R. Squibb 
Laboratory | Co. | & Sons 
| 

<cieeatadpianasinciipeaaiiniillcivtiionn err 
pn a ee ee ee Se 2 percent, 30-| 2 percent, 20_| 2 percent, 30 
pa * SP ee a re eae eee Destination.| Destination.| Destination. 
TIN cia wadiedietnnnnnscdansoocussmce tect conccstipeionk Immediate..| 15 days....._| 
Penicillin G, procaine, U. S. P. for aqueous injection, 2 $500 $617. 40 | $500 


3,000,000 units, dry powder (2,000 bottles). 





NoteE.—Item No. 2 tie bid award made by lot. 


NATIONAL INSTITUTES OF HEALTH 


During 1955 and 1956, the National Institutes of Health encountered tie bids on 


approximately 160 invitations. Some typical examples are attached. All of these 
bids involved franchise or fair-trade items, 
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